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PREFACE. 


46 


'HE favourable Recep- 
tion given to the Au- 
thor's Treatiſe upon the Law 
of Coſts has encouraged him 
to publiſh this Treatiſe upon 
the Law of Damages. 


As Damages are a conſider- 
able Object in every mixed and 
in every perſonal Action, a 
complete and accurate Know- 
ledge of the Law relative there- 
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PREFACE. 
HE favourable Recep- _ 
tion given to the Au- 

thor's Treatiſe upon the Law 
of Coſts has encouraged him 
to publiſh this Treatiſe upon 
the Law of Damages. 


As Damages are a conſider- 
able Object in every mixed and 
in every perſonal Action, a 
complete and accurate Know- 
ledge of the Law relative there- 
A 6 


wv PREFACE. 


to is very uſeful to all Perſons 
engaged in the Profeſſion of 
the Law, and particularly to 
thoſe who are concerned in the 
Management of Cauſes. The 
Deſign of this Book is to aſſiſt 
in the acquiring ſuch a Know- 
8 * ; | 


That Recourſe may be rea- 


dily had to any Part of the Sub- 


ject, every Part thereof, which 


is in any Degree extenſive, 


* a ene one. 


has a diſtinct Chapter aſſigned 8 


to it. A very few Things, not 


conſiderable enough for dif- 


tinct Chapters, are (bro: na 


8 


9 
tl 


PREFACE: 
The Chapters, as far as the 
Nature of the Subject would 
admit thereof, are ſo ranged, 
that the Matter of the preced- 
ing ones is introductory to what 
is contained in the ſucceeding 
ones; and that the Matter of 
the ſucceeding ones does illuſ- 
trate or confirm what is con- 


tained in the preceding ones. 


In the Courſe of the Wo 
ſuch Remarks and Obſerva- 
tions are inſerted, as were in 
the Author' $ Judgment neceſ- 
wy or proper to be made. 


CHAP. I. 
In what Actions Damages are in 
the general recoverableG. 


AMAG ES are a pron 
compence for an laſury. 


It is in che bl true, at Da- | 
mages are not recoverable by a private 
Perſon for an Injury to the Publick: 

For as an — Perſon j iain ſome 
+ B 


DAMAGES. 


Degree injured by an 3 to the 

Publick, if any private Perſon could 
recover Damages for the Injury 
every one might, the Conſequence 


of which might he an Infinity 91 


Actions. 


For the ſake of preventing ſo 
great an Inconveniency, it has been 
for many Ages à ſettled Point of 
Law, that only one Action ſhall be 
carried on for one Crime, by which 
Name every Injury to the Publick is 
called, and that this ſhall be brought 
in the Name of the King, who in 
Conſequence of his being Supreme 


Miagiſtrate, is the Guardian and 


Protector of the Publick Peace ang 
| Sa. | 

13 in a criminal Action, 
by which Name every Action for a 
Crime is called, it is a Part or the 
Whole of the Puniſhment inflicted 
* the Criminal, chat he ſhall pa? 

a Sum 


 DAMYHOES. 


a Sum of Money to the King: Thie 
Sum of Money, which ought perhaps 

to be conſidered as a Recompence 
for the Injury to the Publick, is in 
order to diſtinguiſh it from a pecuni- 


5 ary Recompence to a private Perſon, 


: called- Aa Fine, 7 


br AAddon which] is A 
for an Injury to a private: Perſon is 


| called 2 Civil one. 


Civil A are exlivided mne rea, 
. and Perſonal ones. | 


It i is ; ſaid; that the Demandang j in a z lot 286 


10 * 


real Action cannot recover Damages 


at the Common Law; becauſe no 


Damages are alledged by him either 
in his Writ or Count; it being a 
Maxim of the Common Law, that 


Judex non reddit e e e. 


mint, 


1 The 


116. 


DAMAGES. 


The reaſon aſſigned, why os 125 
cannot be recovered at the Common 
Law in a real Action, does not hold 

univerſally. No Damages are al- 
ledged either in the Writ or Count 
in an Aſſize of Novel Diſſeiſin; 
yet it ſeems to be. certain, that 
Damages are recoverable. at the 
Common Law in an Aſſize of Novel 
Diſſeiſin; for in the Statute f 
Gloucefler, c. 7. by which Dama- 
ges are given in an Aſſize of Novel 
Diſſeiſin againſt the Alienee of the 
Diſſeiſor, it is recited, “that Da- 
mages were theretofore awarded in 
L an Aſſize of Novel Diſſeiſin Wan 
_ * the Diſſeiſor.“ 


It is not a little ſurpriſing, that in 
the Books cited, and in divers others, 
there ſhould be an Attempt to Aſſhgn 
a Reaſon, why Damages cannot be 


recovered at the Common Law in a 
real 


PAMAGES. 


a Action: Whereas if the Nature 
of the Action be attended to, the 
Impoſſibility of recovering Damages 
| eri will be evident. 


At is of the Kieser; of a ra 
Action, that only a real Thing can 
be recovered therein; for wherever 
Damages, which are a pecuniary Re- 
compence for an Injury, and conſe- 
quently. a perſonal Thing, are reco- 
yerable in the ſame Action wherein a 
real Thing may be.:recovered,. the 
Action is diſtinguiſhed by the Name 
of a mixed Addon 7 7-4 


| 11 is cherfore. not,only true, that 

no Damages can be recovered at 

the Common Law in a real Action: 
But it is likewriſe true, that no Da- 
mages are recoverable under any 
Statute in a real Action; for when 
Damages are given by a Statute in a 
real Action, the Action does imme- 
4 $45 B 3 lately 


2 Inſt. 
286. - 


2 Inſt. 3 


280. 


Aal MAGCES.. 
And to be a real One, and 


One. 


Damages are recoverable in every 
mixed Action; it being of the Eſ- 


ſence of a mixed Action, that Da- 


mages as well as a real Thing may be 
recovered therein. 


Damages are recoverable in every 


perſonal Action which _—__ at the 


Common Law. 


recoverable: for every injury to a pri- 


vate Perſon. If this be ſo, it follows 


neceſſarily, that Damages are recove- 


Table in every perſonal Action which 
lies at the Common Law: ' Becauſe a 
perſonal Action does not lie at the 
| Common Law on n the Account of a 


177 


n 


becomes from that Time a mixed 


It may be Kinn ibm from 
what has been ſaid concerning a cri- 
minal Action, that Damages are 


G 233 vuwd hd 


DA GES. 


Damage otiikln was not occaſioned 
by an Injury, ſuch a Damage being 
what the Law calls Damnum ſine 


CHAP, IL 


Of Damages in an Aſſze of Novel 
Diſſeiſin. 


T is not neceſſary in this Chapter, 

A or in any one of the Subſequent 
ones which treats of Damages in a 
particular. Action, to enumerate the 
Caſes in which Damages are recovera- 
ble in the particular Action. The 

doing of this would be very proper in 
a general Treatiſe upon the particular 
Action: 


DAMAGES. 


AQion: : But it would be foreign to 


1 


che preſent deſign, which is only 


to point out the Singularities, 1 
tive to Damages in a Particular 


Action. 


- It ſeems to be vertakn; that Pa- 


mages are recoverable at the Com- 


mon Law in an Aſſize of novel Diſ- 
ſeiſin againſt the Piſſeiſſor; for in the 
Statute of Gloucefter, c. 1. which is 
the firſt Statute whereby Damages 


are given in an Aſſize of novel Diſ- 


ſeiſin, it is recited, That Damages 


<« were theretofore awarded therein 


6 e the Diſſeiſor. 


By the Statute of Cloucgler, "FE 


it is enacted, © That if the Diſfeiſor 


5 « do alien the Land, and have not 


_* whereof Damages may be levied, 


* they to whoſe Hands the Land 
0M ſhall come mall be charged with 
1 5 he 


Sb 


— 4 Kb; 


DAMAGES. 


the Damages, ſo that every one 
„ ſhall anſwer for his Time.” 


The Conſtruction has been, that 2 Inft, 
the Words of this Statute alien the *** 
Land do as well extend to. a Tenant 

who came into Poſſeſſion after the 
Diſſeiſin by wrong, as to one who 
came into Poſſeſſion by the Act 
ee e or of his Ali- 


This Conſtruction appears to be'a Ibid. 
reaſonable one; for it is not to be | 
conceived, that the Makers of the 
Statute of Gloucgſter, who have given 
Damages againſt a Tenant who came 
into Poſſeſſion by the Act of the 
Diſſeiſor or his Alienee, did not in- 
tend to give Damages likewiſe 
againſt a Tenant who came into the 
Poſſeſſion after the Diſfeiſin 5 
rene. 


IE 


DAMAGES. 
If the Leſſee TR Wenn be diſ- 


1 mn 5. ſeiſed, and the Reverſioner enter 


upon the Diſſeiſor, and the Difſeifor |! 
re- enter upon him, the Reverſioner 
may during the Term recover the 
Land in an Aſſize of Novel Diſſeiſin: 
But he cannot recover any Damages; 
becauſe as the Eſtate of the Leſſee 
for Years is reduced by the Recovery 
of 'the Reverſioner, the Profits of the 
Land do during the Term belong to 
him, and it is not reaſonable, that 
the Diſſeiſor ſhould be ariſwerable 
for the dee Profits ' to two Ner- 
ſons. 


If the Demandant in an Allie of 


Frs. Novel Diſſeiſin do pending: the Aſſiae 


enter into Part o the Land, he 3} 
cannot recover Damages as to the 
other Part; for Damages cannot 
de recovered 0 Patt - in this Aſ- 

ſize, | 


If 


DAA 5 3 

I double or treble Damages? lat 
205 

are given by a Statute in an Aſſize 

of Novel Diffeifin againſt the Diſ- 

ſeiſor, every Tenant'who comes into 

Poſſeſſion after the Dlſſeiſin, is liable 

to the Double or Treble Damages, | 

for ſo long Time as he has been! in 

Poſſeſſion. 


. As 8 are only given by 2 af ape 
the Statute of Glouceſter, c. 1. in an 
Aſſize of Novel Diſſeiſin, againſt the 
Tenant who came into Poſſeſſion after 
the Diſſeiſin, in Caſe the Diſſeiſor 
have not whereof Damages may be 
levied, it is neceſſary, in order to 
obtain Judgment for Damages 
againſt ſuch Tenant, to have it 
tound by the Jury, that the Diſſeiſor 
is unable to anſwer the whole Da- 
mages. . 4 $#S 


In entering up Judgment in an 2 
Aſſize of Novel Diſſeiſin, it Is Proper 0 


0 


. to enter it up againſt the Diſſeiſor, 


as, well as againſt, the Tenant who 


came into Poſſeſſion after the Diſ- 
ſeiſin; for if this be not done, 


Execution cannot be taken out 
againſt the Diſſeiſor, for that Part 
of the Damages which he is able to 


Pay. 


— 


DAMAGES. 


CHAP. III. 


Of Damages in an Action of 


Entry. ſur Novel Diſſeiſin. 


TO Damages are recoverable at 
| the Common Law in an Action 
of Entry for Novel Difechn. 


By the Statute of Clucefter, "2 
it is enacted, © That the Diſ- 


« ſeiſee ſhall recover Damages in a 


Writ of Entry fur Novel Diſſeiſin, 1 


* againſt him who is found Tenant 
« after the Diſſeiſor.“ 


The Heir of the Diſſeiſee cannot a 


recover Damages in an Action far 


Novel Diſſeiſin under this Clauſe ; 
becauſe only the Diſſei/in himſelf | 
18 therein mentioned. 


©: ut | 


14 


— 


DA f 
But the Heir of the Diſſeiſee may 


recover Damages in this Action, un- 


der a ſubſequent Clauſe in the ſame 
Chapter of the Statute of Gloucgſter; 


it. being thereby enacted, © That 


« every Perſon ſhall from henceforth 
* be compelled to render Damages, 


where Land is recovered againſt 


„ him upon his own Intruſion or his 


2 Iuſt. 286. 


& own Act.“ 


If the Diſſeiſor have aliened the 


Land, the Heir of the Diſſeiſee can- 
not recover Damages under this 


clauſe in an Action of Entry for 


| Novel Diſciſin againſt the Alienee: 
Becauſe the Alienee did not come 


into Poſſeſſion either by his own In- 


21 ſt. 287 


truſion or his own Acc. 


_ Notwithſtanding the Words of 


the Statute of Coucgſter are him ꝛcih 


is found Tenant afer the Diffeifer, it 
has been holden, that the Tenant,” 
WhO; 


DIN. 


g who came into Poſſeſſion of the 
Land after the Diſſeiſor by Act of 
Law, is not anſwerable for Damages 
in an Action of Entry /ur Novel 
Diſſeiſin; it being a Maxim of Law 
that aan, ir nemini 1 off 9 


But if the Tenant, who came in- 2 luft. 88. 
to Poſſeſſion of the Land after the 
Diſſeiſor by Act of Law, has taken 
the Profits, he is anſwerable for Da- 
mages in an Action of Entry fur - 
Novel Diſſeiſin ; becauſe the taking 
of the Profits, which did of right 
belong to the Diſſeiſee, was a tortious 
A 4. e | 


11 an Action of Entry * Novel Void. 
Diſſeiſin be brought by the Diſ - 
ſeiſee, againſt a Tenant who is liable 
to Damages, Damages may be re- 
covered for the whole Time from the 
Time of the Diſſeifin; it not being 
enacted by the Clauſe of the Statute 
| ay Gloucefter which gives Damages in 
| WW this 


_ DAMAGES. 


this Action, as it is in that which 
gives Damages in an Aſſize of Novel 
Diſſeiſin, That every one ſhall an- 
* ſwer tor has Time. | 


2laſt 286. But if this AQion be brought by 
the Heir of the Diſſeiſee, againſt a 
Tenant after the Diſſeiſor who is li- 
able to Damages, Damages can only 
be recovered from the Time of the 
„ eath of the Dillciſce. 


2laſt. 87. If an Adion of Entry for Novel 
Diſſeiſis be brought againſt two Joint 
Tenants, and one of them diſclaim, 
and the other plead in Bar of the 
Action, and the Iſſue joined upon 

the Plea be found againſt him, the 
Demandant ſhall recover Damages 
againſt him for the whole Land; 
becauſe he has by pleading in Bar of 
the Action taken upon himſelf che 

Tenancy as to the whole. 


le 


"DAMAGES. 17 


If the Diſſeiſor of Land infeoff 2 Inſt. 287. 

A. who infeoffeth B. and the Diſſeiſee 

bring an Action of Entry ſur Novel 
Diſeiſin againſt B. who voucheth A. 

who pleadeth, and the Iſſue joined 
upon the Plea be found againſt him, 

the Demandant ſhall recover Da- 
mages againſt A. becauſe he is found 

to be Tenant of che Land. 


| If an Adtion of Entry ur Novel: 10 Rep: | 
Diſſeiſin a Writ of Enquiry be a- ud, — i 
warded, Damages can only be aſſeſſ- 1 
ed to the Time of awarding it, and 


if there be a Verdict Damages ean 
only be aſſeſſed to the Time of 12 


8 it. 


2, DAMAGES. 


5 TH A F. IV. ; 


Of 1 in an Aﬀſize of Mort 


D'ancgſtor. 


O Damages are recoverable at 
the Common Law i in an Aſ- 
ſize of Mort D- ee. 


By the Statute Marlbrige, c. 16. 


it is enacted, That if the Chief 


äſeſſion maliciouſly, whereby he 
be driven to purchaſe a Writ of 


Mort D anceſtor, then he ſhall re- 


cover Damages as in an Aſſiae of 


6 * Novel Diſſeiſin.” 


"my the Statute of Dads: Boi „. 
after reciting, that before this Time 


Damages were not awarded in a Plea 


of Mort D' ancefter, except the Te- 
nement was recovered againſt the 


Chief 


DAMAGES. 


Chief Lord, it is enacted, That 
from henceforth Damages ſhall be 
« awarded in every Caſe where a 

« Man recovereth in an Aſſize of 

6 Mort D anceſtor, in the ſame Man- 

« ner as is before ſaid in an Aſſize 

of Novel Diſſcifin.” 


It is ſaid, that as an Aſſize af Mart aint. 287; | 
D' ancgſtor can only be brought againſt 
the Tenant, the mean Occupiers 
after an Abatement are not liable to 
Damages in an Aſſize of Mort D'an- 
ceflor, notwithſtanding the Words 
of the Statute of Gloucefter are, that 
Damages ſhall be awarded in an Aſ- 
ſize of Mort D'anceftor in the ſame 
Manner as in the Aſſize of Novel 
Diſſeiſin: But that the Tenant is 
liable for all the Damages from the 
Time of the Abatement. 


If a Father having Iſſue two Sons wid. 
die ſeiſed of Land in fee, and after 
2 Stranger has abated the Elder Son 

die, 
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45 the ſecond Son may bring an 
Aſſize of Mort D anceſtor, and may 
recover Damages therein, not only 
N "From the Death of the Brother, but 
aalſo from that of the Father; be- 
cauſe he does not make Title as 
Heir to the Brother, but a as e to 
the Father. 


2Inſt.288, Tf a Fither having Iflue two 
Daughters die ſeiſed in fee of Land, 
and after a Stranger has abated one 
of the Siſters die leaving Iſſue a 
Daughter, the Daughter may join 
with her Aunt in the Aſſize of Mort 
. D anceſtor, becauſe they may jointly 
recover the Land. They may likewiſe 
Jointly recover Damages from the 
Time of the Siſter's Death: But Da- 
mages for the Time between the 
Death of the Father and the Death 
of the Siſter can only be recovered : 
by the Aunt. . 


—— — 


DAMAGES. „„ 
CHAP V. 


Of Damages in an Action of Co- 
ſinage, or in one ef Aiel or 
iel, 


0 8 are recoverable at 

the Common Law, in arr Ac- 

tion | of Colinage, c or in one 0 Bet 
or Beſaiel. 1417) 5 7111 


By the ere of W c. 1. 

it is enacted, © That Damages 

„ ſhall be recovered in Writs of 
4 * Colinage, Aiel and Beſaiel“ | 


The Demandant in FR os of chelo 8 
Actions can only recover Damages 
from the Death of his immediate 
Ae 


E 
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elnſt. 288. If there be Grandfather, Son 
* (OD and Grandſon, and the Grandfather 
Aie ſeiſed in Fee of Land, and after 
a Stranger has abated the Son die, 
the Grandſon, if he bring an Ac- 
tion of Aiel, muſt make Title as 
Heir of the Son, who was Heir of 
the Grandfather : But he can only 
recover Damages from the Death 
of the Son, who was his immediate 


Anceſtor. | L 25 | * . 


alaf.288. If ae us Father 7 1 5 and 
| the Father die ſeiſed in Fee of Land, 
and after a, Stranger has abated the 
Sion die, leaving a Wife privement 
3% eencient with a Son, who is after- 
wards born, the Grandſon, if he 
brings an Action of Aiel, muſt make 
Title as Heir of the Son, who was 
Heir of the Father. But he can 
only recover Damages from the 
Death of the Son, who was his' im- | 
_ mediate Anceſtor. o 


OO — 
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«3 03 18 94 & 4 . 
1 


of Damages ir in an Action of Dower 
1 unde nibil habet. 


To Damages are cence ei- 1 Inſt. TS 
ther at the Common Law, or 

under any Statute in an Action of 

Ro of Dower. 


Damages are indian in an ac- 
tion of Dower unde nibil habet, it 
being by the Statute of Merton, c. 1. 
by which this Action is given, enact- 
ed, © That if Widows after the 
Death of their Huſbands: are de- 
forced of their Dowers, and cannot 
„have their Dowers without plea, 
they that be convicted of ſuch De- 
* forcement-ſhall yield Damages to 
the ſame Widows, that is to ſay, 
„the Value of the whole Dower to 

« them 


'D 4 MAGES. 
1 them Ua from the Time 


4 of the Death of their Huſbands 
<« unto the Day that the ſaid Wi- 


dovss by Judgment of our Court 
% have. recovered Seiſin of their 
6 Dowers. | | 


I Inft. 32, ee are not recoverable in an 
3+3537- Action of Dower ande nibil habet, ” 
brought to recover Dower ad Offium 


Eccleiz, or Dower ex Aſſenſu Patris; 


becauſe the Widow might in either 


of theſe caſes, as the Land which 


ſhe is to have for Dower is aſcer- 


tained, have entered upon it; and 


conſequently might have had her 


Dower without Plea. 


"I If a Widow have Dower aſſigned 
in conſequence of a Decree of a2 
Court of Equity, ſhe is not entitled 


to Damages; becauſe Damages are 
only given by the Statute of Merton, 


where a Widow cannot have war | 


Dower 204 hout Plea. 


! FD - | 
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It is neceſſary, to the mtitlng of laſt. 34- 
| herſelf to Damages, for a Widow _ 
to make a Demand of Dower pre- 
viouſly to the bringing of an Action 
of Dower unde nibil habet; otherwiſe 
as the Statute of Merton only gives 
Damages where a Widow cannot have 
her Dower without Plea, the Heir may 
plead in Bar of Damages, that he has. 
been always ready to aſſign Dower. 


But if the Perſon, againſt whom gro Dam. 
an Action of Dower, unde nibil ha- 1 * 
| bet i is brought, be ſummoned and do 574. 
not come at the Day, he cannot al- 
though he do afterwards come, plead 
that he has been always ready to 
aſſign Dower, it being, inconſiſtent 
with his not coming at the Day; 1 
fay that he has been always ready 
to o aſſign Dower.” 


If the Plea, thee he has been al- 1 Inſt. 34 
ways ready to aſſign Dower, be plead- 
V ed 


DAMAGES. 


ed by the Perſon againſt whom an 
Action of Dower unde mbhil babet - 
1s brought in proper Time, the Wi. | 
dow may reply a Demand, in which | 
Caſe, if an Ifſue be Joined upon, the 
- Replication, and it be found for her, 
| ſhe will be intitled to Damages. 


2 Ban. ——— the Execution of a Writ of 
. To Enquiry in an Action of Dower. 
Fenrice. unde nibil habet, the Jury aſſeſſed 
ö Damages to the Amount of the third 
Part of the Value of the Land, from 
the Death of the Huſband to the Day 
of the Inquiſition, without making 
any DeduQtion for Land-Tax, Re- 
pairs or Chief Rents. The Inqui- 
ſition was ſet aſide; the Court being 
of Opinion, that as there are in a 
Writ of Dower unde nibil habet the 
Words ultra repriſat, a Deduction 
 _ ought to have been made for End- 0 
Tax, Repairs and Chief Rents; 
and chat che * ought only to have 
1 aſſeſſed 


—— — — 


| 

_ 
| | 

| 


eech Damiges to the Day of 
e the Writ of Enquiry. 


Es: 5 Opinion of the Court of 
Common Pleas as to the latter Point 
does not ſeem to be well founded. 


: Ira indeed in one Caſe laid PRO 10 * 98 
that upon a Writ of Enquiry in a if. 

mixed Action, Damages ought only Caſe. 
to be aſſeſſed to the Tine of award- 
ing the Writ. 85 


=” But hover the general Rule may 
be, as to the Time to which Da- 
mages . ought to be aſſeſſed upon a 
Writ of Enquiry in a mixed Action, 
it is certain that the Rule does not 
extend to a Writ of Enquiry in an 
Action of Dower unde nibil habet: 
It ern by the Statute of Merton 
c. 1. expreſsly provided, “ That a 
* Widow ſhall recover Damages in 
4 eee from the Time of the 
events Ds. Death 
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6 Death of her Huſband, nth. the 


„Day that the have by Judgment | 


© of our Court recovered Seiſin of 
% her Dower.” 


E 


cn Wal- Damages may be aſſeſſed upon a 
Nd. Writ of Enquiry in an Action of 


Dovrer, endl al att 20 the Nr 3 


of the ann 


1 Lev. * If the Tent in an 9 & 


a thy Dower unde nihil habet die before 
31ev.275 Damages are aſſeſſed, the Demandant 
cannot have a Writ of fire ſucias for 
againſt the Heir of the Tenant or a- 
gainſt the Ter-tenant; for as Damages 


in this Action are a Recompence for 
an Injury in the Nature of a Treſ. 
paſs, neither the Heir of the Tenant 


nor the Ter-tenant is liable to any 
Damages; becauſe the Right to re- 
cover * for a tortiqus Act ddes 


THT - + 
«x * 


% 
* 


always 


alu 
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| atways ceaſe upon the Death of the 
Perſon | who did the . rg 


CH AP. VIE 
| Of Damages in an Action of Waſte, 


N Action of Waſte lies at the luſt. 259, 
Common Law againſt a Te- 395: 
nant in Dower or a Guardian: Be- 
cauſe as both theſe Perſons. did al- 
ways come into poſſeſſion by Aa of 

aw, it is feaſonable that the Law i 


| tk6uld' guard . their PG 
Waſte. 


But 40 Action of Waſte Toes not 21aft; 299 3 
be at the Common Law againſt a ; 
Tenant for Life or * Tenant for 

D 3 Years: Þ 


30 


. 


ted againſt the Commiſſion of 


D 4 M A 6 E 8. 
Years; Becauſe as theſe Tenants ad 


always come into poſſeſſion by Act 
of the Perſon in whom the Inheri- 
tance was, it was his own folly 
that he did not guard in the Deed 


by which their Eſtates. were crea- 


Walſte. 


-* alnftias, And it ſeems to be the better 


299, 300, 


305. 


opinion, that an Action of Waſte lies 


at the Common Law againſt a Tenant 
by the N 


"By the Statute of Marlbridge,- c. 


23. it is enacted, That Farmers 


« during their Terms ſhall not make 
«. Waſte without | ſpecial Licence ; : 


« * which Kare. if wats do, and 


aluſt. 145. 


: 
4317 
$ » « 


Under the Word Thi every 


Ferſon, who holds under : a Leafe for 


3 or e or a Leaſe for Years, i is 
com- 


1 
LS, 


ey 


bridge. D 
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comprehended, Sg no Rent 8 


. reſerved i in the Teak.” 


Only fingle: Pe were reco-inſt. 146. 
verable before the Statute of Glouce- 
fer, either in the Action of Waſte 
which lies at the Common Law; 
or in the Action of Waſte which | 
is given by the Statute of Marl. 


— 


By this Statute of Cloucefter, c"'5. 
it is enacted, © That a Man 2 
have a Writ of Waſte againſt him, 
* who holdeth by the Law of Eng- 
land, or otherwiſe for Term of 
Life, or for Term of Vears, or a 
Woman in Dower ; and the Perſon 
« who ſhall be attainted of Waſte 


* ſhall loſe che Thing he hath . 


« waſted, 4 and ſhall moreover make 
« Recompence in thrice the Sum 
« which the Waſte ſhall be taxed at; : 
4 and whereas it is contained in the | 
4 en. Charter, that Fey. Perfon who . + ks 
= SEE 4 hall 
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« ſhall commit Waſte on the Land 
of his Ward mall loſe the Watd- 
« ſhip, it is agreed that he ſhall pay 

to the Heir the Damages of the 
« Waſte, if fo be that the Value of 

the Wardlhip loſt do not before 
the Heir be of Ape amount to the 
1 Value of the Damages.“ 


for 
du 


2Inſt. 304. If the Leſſee for Yau W | 
mitted Waſte, and his Term expire 
by Flux of Time, or be deterntined 
by Act of God, inſomuch that the 
Leſſor cannot recover the Place 
waſted, he may, notwithſtanding the 
Words of the Statute are in the Con- , 
junctive, That the Perſon attainted 
4 of Waſte ſhall loſe the Thing 
60 waſted, and make Recompence i in 
« thrice the Sum which the Waſte 
« ſhall be taxed at, recover treble 


Damages. * g 77 E 11 271 N 


1 laſt. 198. 5 an Aunt j join \ with her Niecs in 
ans. an Acton of Waſte againſt a Tenant 


for 


— 


DAMAGES. 1708 . 
for Years, har Waſte committed : 11 


1 during the Life of a Siſter to the 
4 Aunt, who was a Copartner with the 
3 Aunt, and to whom the Niece "— 
7 Heir, they may jointly recover the 


Place waſted: bee i ggg 
be recovered oy the r 5 


If Tenant for Life and the Perſon Inſt 4. 
in the Reverfion, who have joined in 
a Leaſe for Life, do'afterwards join 
in an Action of Waſte againſt the 
Leſſee for Life, the Reverſioner and 
Tenant for Life may Jointly re- -., 
cover Damages; but only the _— 
nant for Life dan recover the Place _ 
waſted. . 


If the N in the 8 . 
bring an Action of Waſte, and obtain Pl. 177. 
Judgment to recover the Place waſted 
and Damages, but die before Exe- 
cution is executed, the Land ſhall 
deſcend upon his Heir, but the Da- 

0 


* AY AV i. e wid 3F ED UDP 29 tee 1. 


. 
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mages ſhall go to his perſonal repre- 
ſentative, an Intereſt therein dene 
veſted 1 0 


a Inſt. 304, — are not . in an 
329. Action of Waſte, for Waſte commit- 
ted pending. the Action. | 


Ibid. . ; 1 is in the general true, that Da- 
3: mages may be recovered in an Action 
of Eſtrepement brought pending an 
Action of Waſte, for Waſte commit- 

ted ne the Action 1 Watts: 4 


8 328. But 8 are not a 
an Action of Eſtrepement brought 
pending an Action of Waſte, for Waſte 
committed by a Stranger without the 
Privilege of the Tenant Peng the 
2 Action of Waſte. | 


s | > 
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3 ' k f 4. , 
- * Y S- ; 1 . 
C HA VII. 
* | 
£ 


Of Damages in an Aſſize of Dar- 
rein Preſentment, or in an Action 
of Quare impedit. | 


O Damages were e 362, 
at the Common Law in an AG 
ſize of Darrein Preſentment, or in an” 

Action of Quare impedit. | * 


7 8 8 7 


By the Statute of 2 Meſim. c. 3. 
ht Wit is enacted, That from hence- 
te “ forth in Writs of Qyare impedit 


and Darrein Preſentment Damages 
„ ſhall be awarded, to wit, if the 
Time of fix Months ſhall paſs by 
the Diſturbance of any Perſon, ſo 
that the Biſhop do collate to the 
Church, and the true Patron loſe 
his Preſentation for that Time, 
| „D Da- 


IL 


D. 
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« Damages ſhall be awarded to two 
« Years Value of the Church ; and 


ii the Time, ef fix Monts fall NW 1 
| not paſs, but the Preſentment be | of 
=  * deraigned within the ſaid Time, b. 
3 a then Damages ſhall be awarded to 5 
| N balfa Tear Value of the Church.” T 


2Inft. 363. The Value of the Church! in com- 
puting Damages in an Aſſize of Dar- th 


rein Preſentment, or in an Action of t 
Quare impedit, is always to be eſti- e 
mated at what the Church might C 
have been — A 
Ibid. If fix Months have paſſed ſince J 
the Church became void, and the , 
, Biſhop, have not collated, the Plaintiff G 

in an Action of Quare impedit has T 


an Election to pray a Writ to the Bi- 
ſhop ;; in which. Caſe as he does not 
loſe his Preſentation. for that Time, 
he can only recover Damages to the D 
Amount of half a Year's. Value of 
the Church; or as the Right of col- 

N lating 


> 
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lang has accrued to the Biſhop, he 
may proceed in the Action, in order 


to recover Damages to che Amount 


of two Vears Value of the Church; 


but if he elect to do the latter 
he loſes his Preſentation for that 
Time. | 


' 87 


if ſix Months have paſſed ſince lat. 36; 


the Church became void, and the Bi- 
ſhop have collated, yet if the In- 
cumbent be afterwards removed, in 
Conſequence of a Judgment in an 
Action of Qurare impedit, Damages 


can only be recovered to the Amount 
of. a half Year's Value of the Church ; 
becauſe the Plaintiff does not in this 


Caſe loſe his Preſentation for that 


Ti me. 


Damages are recoverable in an Ac- bid. 


tion of Quare impedit againſt every 
Diſturber of the Patron in his l 


of . 


E. Every 


- 


ob. — DHMNCDS.. 


2laſt. 363. Every Perſon who counterpleads 
the Right of the Patron to preſent, 
is in the Eye of the Law a Diſtur- 

ber of him in his Right of preſent- 


7 ing. 


LO „ I the Defendant in an Action of 
| al Evefque Qare impedit plead ne diſturbe Pat, 
|  B E. the Plaintiff is entitled to a Writ to 
1 the Biſhop, and likewiſe to a Writ 
| _ of Enquiry for the aſſeſſing of Da- 


| mA 


| As an Action of Quare impedit has 
| been much more frequently brought 
| 1 than an Aſſize of Darrein Preſentment, 
| it follows, that the Determinations 
1 | concerning. Damages have uſually 
Z been in Actions of, Qrare impedit: 
| | ut what has been determined con- 
cerning Damages in Actions of Qzare | 
impedit, t, does in the general apply to 
Aſſizes of Darrein Prgſentment. 


, 

: % 

= -- CHAP. 
: f — 

, l 


_— — — 


DAN ES. 


eFH A T. IX. 


of Dimage in an Adtion of 11 
| | | Account, | 
of 
S 
kn Sthe Law does not appear to be 
; | ſettled concerning the Reco- 
it 
F very of Damages in an Action of 
Account, it will be proper to mention 1 
| the principal Caſes upon the Point. _ 
18 1 ; OS als. © 
it It is laid down in divers Caſes, i. hes” 
. chat no Damages are recoverable i in = 136. 
1 an Action of Account. Dal. '3 

yo Fl. 12. 

. 1Ral. Abr. 
þ But it is in one Caſe laid down, 575: Pl. 
8 that although the Plaintiff in an Ac- p!,., 
K tion of Account cannot recover Da- Dan. Pl. 

mages ea nomine, he may virtually re- ” 


cover Damages; in as much as he 
| may recover what the Defendant 
C3 N AL "EY [3 ſhall 
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ſhall upon taking the Account be- 
fore the Auditors be found in Ar- 


rear. 


— 


1 Bol. Abr. Andes is in another Cafe laid dl 


| Pl. 
: — 5 that in an Action of Aecbunt againſt 


a Man as Receiver of Money to mer- 
chandize with, Damages are reco- 


verable for the Proft which has been 
or might have been made of the 


Money. 


Fitz. Ac- Tt is in one Cafe laid down, that 


count, Fl. 
45. 2 Ric. Damages are not recoverable in an 


Action of Account againſt a Man as 
| Receiver of Money to deliver over, 


or to redeliver upon Requeſt, 


2 Lebn.. > tt is 8 one Caſe laid Ware that 
230. Col- 


3 Damages are recoverable in an Action 


. of Account, againſt a Man as Receiver, 
31 Eliz. 


if a Bailiff by employing the Money 
received might have made a Profit 
| at 22-008 


to render an Account: And per cur. 
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for his Principal, and has neglected 
to do it, he ought to make a Satis- 

faction for the Neglect. But it is 

very doubtful whether this Caſe be 

Law. 

Fo or it is in a Tibſequent' Caſe Aid : Bol. 
down, that if the Defendant in an os 3 _ 
Action of Account againſt him as zo rin. 
Receiver to render an Aceount come 
at the firſt Day, and ſubmit to Ac- 
count, the Plaintiff cannot recover 
Damages: But that if the Defen- 
dant plead ne unques fon Receiver he 
is Ruble” to Damages. N +0 ; 

And: it is im another e Nov. 134. 
Caſe laid down, that if the Defen- = nave! "2g 


Barwick, i 
dant in an Action of Account againſt Trin. 7 Ja 


him as Receiver to render an Ac- 7 
count come at the firſt Day, and 
ſubmit to Ac Hunt, the Plaintiff can- 
not recover Damages: But that if 
the Defendant plead to the Action 


he 1 is liable to Damage. 
! mg Ir 


%%  _' DUMAOES 


March 99. It is in one Caſe ſaid to be clear 


Anon. 


Trin. 17. Law, that Damages are recoverable 
. upon the ſecond Judgment in an 
Action of Account. 


It may from this laſt Caſe be 
fairly inferred, that if there be no 


_ ſecond Judgment in an Action of 1 


Accdbunt, which there never can be, 
unleſs the Defendant plead to the 


Action, no Damages are recoverable 
therein unleſs: the Defendant oy gens 


Þ Uſe Action. 
- Dal. 18. Iti is in one - Caſe laid down as clear 
PL12 Law, that the Plaintiff in an Action 


Fh. &. NM. of Account cannot recover Damages: 
But it is ſaid by ler, that the Books 
mere agreed, chat if the Defendant 


in an Action of Account plead in 
Diſcharge of the Account before the 


Auditors, and Iſſue be joined upon 
tte Plea, and it be found againſt 

him, We TS Yor In 
mages, 
1 CHAP, 


* 


. 


unf 


| CHAP. x. 


Of Damages in an Adlon of 
Au t. 


157 3 to hare * om 
holden, that if the Plaintiff in 
es of 4/ſumpfit had declared 
upon an Jndebitatus Afſumpfit, he 
could not recover Damages to a lei- 

ſer Amount than the Sum alledged 2 


to be due. 


"up an Adtion of Aſumpſit where- Cro. Eliz. 
in the Plaintiff had declared upon an 297: Pas- 
Indebitatus Aſjumpfit, the Sum of lift che verel. 
Pounds was alledged to be due. There 

was a Verdict for the Plaintiff with 
Forty ſeven Pounds Damages, and 
as to the Reſidue the Jury found, 
that the 'Dofendant did not promiſe 
to Pay it. The Verdict was ſet aſide, 


and 


«„ dine 


and a Verdict was ordered to be en- 


than the Sum alledged to be due. 


But however! it may have been for- 


ed in an Action of Aſumpſit to a leſ- 
ſer Amount than the Sum alledged 


Hung We: 


1 in the Plaintiff had declared upon an 
e Inſimul Computaſſet, it was holden 


'Ballance mes to be ae. 


M. S. Rep. But it was in a very Jobs Caſe 
os 15 holden, that the Plaintiff. in an Ac- 
. tion of Aſſumphit, who has declared 
3. K. B. wa an Inſimul Com uputaſſet, may re- 

| cover 


tered for the Defendant ; becauſe Da- 
mages were aſſeſſed toalefler Amount 


merly holden, it is at this Day cer- | 
- tain, that Damages may be recover- 


to be due; notwithſtanding the Plain- 
tiff has declared upon an Indebitatus 


Clayt. ba, In an \ AQtion of Aſſemphit where- 1 


that the Plaintiff could not recover 
Damages to a leſſer Amount than the 
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. cover Damages to leſſer Amount 
1155 than the Ballance alledged to be due; 
t and by Yates J. the: Caſe cited 
from Clapton: Nep. which has been 
reliect upon as a Caſe in Point, is not 
ar The Damages alledged in an 
Aion of Aſſunpſis are diviſible; for 
the Promiſe, whether it be an expreſs 
y oran implied one, muſt always follow, 
d and can never extend further than 
1 the fam that is juſtly due. If this 
1 be ſo, the Jury in aſſeſſing Damag- 
es in an Action of Afump/it, have 
certainly a Power to divide the Da- 
mages alledged in ſuch a Manner, that 
n the Plaintiff may recover Damages 
n to the Amount 5 what is n 
* dus . 


In an ARion of Afunsft 3 M. S. Rep. 
che Plaintiff had declared upon a Po- mo 
le licy of Infurance, a total Loſs of the mon Me 
C- 1 Goods inſured was alledged. At tlie in K B. 
d Trial of the Cauſe it appeared, that 
e- only a partial Loſs thereof had been 
"4 EP „ ſuſ- 


Lev. 111. 


organ. 


DAMAGES.” 


ſuſtained; and a "queſtion 8 Whe- 
ther the Jury could aſſeſs Damages 
for the partial Loſs. It was ruled 
by Lord Mansfield Ch. J. that they 
might; and Damages were ſo aſſeſſed. 
A Caſe being reſerved it was holden © | 
that the Jury had done right; and 
by Lord Mansfield Ch. J. as the Po- 
liey was intended to be an Indemni- 
ficatibn-to the Plaintiff, it is highly 
reaſonable that he ſhould recover Da- 
mages for the Loſs he has uſtained. 


| Ir in an an of Aung 5 , 
Plaintiff has declared upon a catehs © 
ing Contract, Damages may be aſ- 
ſefſed to the Amount of a leſſer 8dum 


than would have been due, in Caſe 
the Contract had not been a cued⸗ 


ing one. 


In an Action of Aſumpſit the Plain- 


tiff declared upon a Contract, by 


»hich he was to be paid for a Horſe | 
ſold to the Defendant at the Rate 
of 


DAMAGES, 
of one Barley-corn for the firſt Nail 
in the Horſe's Shoes, two for the ſe- 
cond, and that the Barley-corns 
- ſhould be doubled for every other 
Nail. As there were thirty-two Nails 
in the Horſe's Shoes, the Plaintiff 
purſuant to the Contract ought to 
; have received five hundred Quarters 
* of Barley; but by the Direction of 
ae J. before whom the Cauſe was 
tried, Damages were aſſeſſed to the 


Amount of only eight Pounds, that 
5 | being the Value of the Horſe. 


In an Action of Afrempf the Lol 
"Plaintiff declared upon a Promiſe 72 
made the 19th of June 1718, to pay pk . 

for Neceſſaries provided for his Son, © | 
and alledged that he provided Neceſ- 

ſaries for five Years and nine Months 

| thence following: There being Judg- 

ment againſt the Defendant by De- 

fault, the Jury upon a Writ of En- 
quiry, which was executed the third 
of February, 1 72 3, aſſeſſed Damages, 
for 


DAMAGES. 
for the five Years and nine Months 
Neceſſaries, and final Judgment was 
given for the Plaintiff. An Action of 
Error being brought the Judgment 
oy was reverſed; becauſe Damages were 6 
aſſeſſed for Neceſſaries provided both 
after the Action was brought, and 
aſter the Writ of Enquiry was exe- 
cuted; for the five Years and nine 
Months, if the Months were to be 
computed as calendar Months, did 
not expire until the 1 5th of March 
1723; and if they were to be com- 
puted as lunar Months, not until the 
25th of n > | "ns 


M3 Rep, In an Action of Aſumßſit the Plain- 
Robinſon tiff declared upon a Bill of Exchange 
v. Bland, 
Mich. 1. carrying Intereſt, which appeared to 
G.3K.R.he given for three hundred Pounds 
loſt at Play, and for three hundred 
Pounds lent at the Time of play- 
ing. It was holdey, that as Part 
of the Conſideration for the Bill was 3 
Money loſt, it was void as a Se- ; 
curity 


DAMAGES. 


curity as to ſo much, and conſe- 
quently chat 1t could not be good as 


a Security as to the Reſidue. But it 


was likewiſe holden, that as an Ac- 
tion lies for the Money lent at the 
Time of playing, the Bill, although 


void as a Security, is Evidence of a 


Contract to pay that Money with 
Intereſt, and conſequently that the 
Plaintiff ought to recover that Mo- 
ney with Intereſt, from the Date of 
the Bill, | 


In an Aion of Aſumpſit the . 1 Barn. 14. 


Pinnock v. | 


ry, in aſſeſſing Damages, computed Willert. 
Intereſt for what was due to the | 
Plaintiff upon the Balance of an 
Account: It was holden that they 
ought not to have done this ; for that 
Intereſt ought only to be allowed in 

the Caſe of a promiſſory Note, or in 

that of a Bill of Exchange. | 


M. S. Rep. 
Upon a Motion for a new Trial Smec v. 


ſtone, 


6 Trin. 8 G. 
5 << Eu 


in an Attion of ame Fit appear- Handle 
N 


50 


DAMAGES. 
ed, that the' Plaintiff's Broker had 


contracted with the Defendant on the 


ſirſe Day of October for ſome Tea, 


which the Plaintiff had bought at a 
Sale of the Eaſt Jidia Company; 
that the Tea, which was in the Com- 
party's Warehouſe, was to be paid 
for on the firſt Day of December; 
that the Warrant, which was the 


Evidence of the Plaintiff's Property 
in the Tea, was not delivered to the 
Defendant at the Time of the Con- 
tract; that the Warrant was tender- 


ed to him on the ſirſt Day of Decem- 
ber, but that he refuſed to accept 


thereof; and that the Tea was aſter- 


wards ſold at a publick Sale for two 
hundred Pounds leſs than the Defen- 
dant had contracted to pay for it. 


The Jury having by the Direction 
of Wilmot Ch. J. aſſeſſed Damages to 


tlie Amount of two hundred Pounds, 
the Queſtion was, whether they 
_ ought not to have aſſeſſed Damages 
to the Value of the Tea. It was 


holden 


DAMAGES. 


holden that they ought not, and by 


Wilmot Ch. J. it has been inſiſted 
that there was in this Caſe an ab- 
ſolute Sale of the Tea, or at leaſt a 
conditional one which became ab- 
ſolute upon the Tender of the War- 
rant; and that in either Caſe Da- 


mages ought to have been aſſeſſed to 
the Value of the Tea. I was of 


Opinion at the Trial of the Cauſe. 
and am ſo ſtill, that as the Warrant 
was not delivered at the Time of 
making the Contract, it was not a 
Contract executed, but a Contract 
executory, it being a Contract to ſell 
at a future Time. But admitting 
it to have been a Contract executed, 
there is even then no Reaſon that the 
Plaintiff ſhould recover Damages to 
a greater Amount than the Loſs he 
ſuſtained by the Non- performance 


of the Contract, which: is certainly 


no more than the Difference between 


| what the Defendant had contracted to 


. 


Raym. 77. 
Noe v. 


Barns. 


DAA 


pay for me Tea, and what lei 
afterwards fold for. MW. 


In an AQon of e 'the Plain- 
tiff alledged, that the Defendant in 


Conſideration of ten Pounds to him 


paid promiſed to let him enjoy a 


certain Iron Mill. It appeared at the 
Trial of the Cauſe that che Mill 


would not let for more than twenty 
Pounds a Year: But as it appeared 


| Kkewiſe that the Plaintiff, by Reaſon 


of his not being permitted to enjoy 


the Mill according to the Contract, 


loft a Stock which he had laid 
in, the Jury aſſeſſed Damages to the 


Amount of five hundred Pounds. It 
was holden that the Damages were 
not exceſſive, and per cur. the Jury 
in aſſeſſing Damages in this Caſe 


were not confined to the Sum paid as 
a Conſideration for the Enjoyment of 


the Mill, or to the Sum that the 
Mill would let for; but had a Right 
| _ to. 


od Soda Hoa ed oe ie , Sn £5 


* 
5 ” 


to 


Sx in themſelves actionable, the f ſhend v. 


to conſider not only what Damages 
it is probable the Plaintiff did ſuſ- and 


probable he will ſuſtain in Time to 


20 8. 8 F A AFA KFA AAS BSF 


will not lie for the ſame Words: 


eee 


to take all the Circumſtances of the 


Caſe into Conſideration. 


e 


of Aidnages- in an Adios ben 


the Caſe. 


II was Eid by North Ch. J. that 2 Mod. 
in an Action upon the Caſe for Toon 


h 
Jury in computing Damages ought 2 5 


tain before the bringing of the Ac- 
nion; but alſo what Damages it is 


come; becauſe a ſubſequent Actiocrn 


But that af the Words are not in 
4 FAY : them- * x 


DAMAGES. 


_ themſelves actionable, the Jury in 
computing Damages ought only to 
conſider the Damage which is ſpe- 
cially alledged and proved; becauſe 
if any Damage be at a future Time 
ſuſtained a ſubſequent Action will 
lie for i 3 | | 
2 Mod. It was however in the ſame Caſe 
159 Mord ſaid by Mthins J. that in an Action 
3 v. upon the Caſe for Words in them- 
sen ſelves actionable, the Jury in com- 
puting Damages ought only to con- 
ſider what Damages it is probable the 
Plaintiff did ſuſtain before — 
git: ing of the Action. 
Stra. 1 200, Heretofore the Truth of the 
of, Words for which an Action upon the 
Parks, Caſe was brought, might be given in 


Evidence upon the general Iſſue i in 
| Mitigation of n 9 


But at a meeting of all the Judges 
it was Fe by a * Majority of 
them, 


— Wd 2 


=p bed © — — — 


DAMAGES. 


n 

0 the Truth of the Words, for which 
. an Action upon the Caſe is brought, 

ſe | ſhall not be given in Evidence upon 

e che general Iſſue in Mitigation of 


I Damages: For that unleſs thie De- 
+ fendant have pleaded that the Words 
are true, it is not probable that the 


le Plaintiff ſhould come beer to 

n prove them falſe. ede. : 
1- 1 | | 

=_ In an Aion upon "oa Caſe for Lane 70. 
n- reſcuing a Perſon under an Arreſt, 1 
* Damages may be recovered to the 

g Amount of the Debt for which the 

\ Arreſt was fl nen 

ne In an Action u upon the Caſe againſt LordRay- 
he a Sheriff for a falſe Return, in re- . 1 

in turning non ęſt inventus to a Capias ad Powell v. 


Hord. 
in Ml /aticficiendum; which had iſſued upon 


a Judgment againſt N S. for forty- 
; three Pounds, it was proved at the 
es Trial of the Cauſe, that one of the 
of Sheriff's Bailifls had frequently had 


N, 1 | ; an 


96 DAMAGES. 


an Opportunity of arreſting J. S. TY 
that J. S. had of late abſconded. Da- 
mages having, by the Direction of 
| Raymond C. J. been aſſeſſed to the 
Amount of forty-three Pounds, the 
Queſtion was, whether a new Trial 
ſhould be granted, it was holden that 
it ſhould not, and per cur. Upon the 
Circumſtances of this Caſe the Jury 
did right in aſſeſſing Damages to the 
Amount of the whole Debt. 


M. S. Rep 10 an Adlon upon he Caſe againſt 1 * 
Ravenſ- a Gaoler, for the Eſcape of a Perſon 


=, in Cuſtody on mefne Proceſs, it was b 
88 3 proved at the Trial of the Cauſe, that c 
the Debt was ſperate; but it being 1 
likewiſe proved that the Eſcape was N 
voluntary, the Jury, by Direction of f. 
Lord Camden, C. J. aſſeſſed Damages j1 
tothe Amount of the whole Debt. A 1 
new Trial being moved for the Court tl 
were unatumouſly of Opinion againſt it 


the granting of one; and by Halb- I 
* * — = 
5-8. * 


— a> 
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an Action upon the Caſe, againſt 4 | 


Gaoler for the Eſcape of a Perſon in 
Cuſtody oh meſue Proceſs, the Jury 
ought not to aſleſs Damages to the 


Amount of the whole Debt, in Caſe 
the Debt be ſperate. This appeary | 
| to me to be a Miſtake; for I take it 


to be a ſettled Point, that if the Eſ- 


cape was a voluntary one, it is the 
Duty of the Jury, whether the Debt 


be ſperate or not, to aſſeſs Damages 
to the Amount of the. whole, Debt. 


3 „% SY 


ſi is Ake that Damages may 12 Mod, 
be recovered in an Action upon the 3. 


Caſe for a Nuſance, for an Injury 


which is the Conſequence of the 


Nuſance, notwithſtanding the "Nu- 
ſance Was removed before the In- 


jury was received; and by Holt Ch. 


J. as the Giſt of an Action upon 
the Caſe for a Nuſance is Damages, 
it is not material at what Time an 
Injury which was the Conſequence 


of a Nuſance was received. 
| CHAP: 


vi „i A' P. xX 55 755 


2 Rol. Abr. 


8 


bo the Defendant covenanted to pay | 
bim at the Rate of eleven Pounds 


4 5 I 4. 


Way: 1 
or 7 Damages in an Adios 
21 wh 7 yh: * Dovenant, | 3907 111" 


. : 1 4 ; -. , 3 - 1 
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IN an Action of | Coretait tis 

. Plaintiff alledged, that upon the 
Sale of Land to him, which was eſti- 
mated at a certain Number of Acres, 


by the Acre, for as many Acres as 


| ſhould be wanting of the Number of 
Acres the Land was eſtimated at; 
and he further alledged, that as many 


Acres were wanting, as did at the 


| Rate of eleven Pounds by the Acre 
amount to ſeven hundred Pounds, 


The Defendant pleaded, that there 
were not ſo many Acres wanting, as 
did at the Rate of cleven Pounds by 


w] 
in 


4. 


CO. ˙ 


| reaſonable. 1 | 0 


Notice is taken of the Smallneſs of 5. 


DAMAGES. 


the Acte amount 10 ſeven hundred 
pounds. Iſſue being joined upon the 


Plea, a Verdict was found for the 
Plaintiff with Damages to the A- 
mount of only four hundred Pounds. 


An Action of Error being brought 
the Verdict was holden to be good, 
and per cur. as tlie Giſt of an Action 
of covenant is Damages, it is en- 
tirely in the Breaſt of the Jury to 
aſſeſs ſuch as appear to them to be 


In becher Naga of this Caſe NO Cro. Ja. 


the Rep om e by the Jury-/ 


And in very late Caſe : a Dodeine 
is laid down, which is quite contrary 
to what is laid down in the Caſe of _ 
Hi * and Goats as reported by Rolle. 


be Covenant, for the Breach of M.S. Rep. 
which an Action was brought, was 2 v. 


in theſe Werds, «1 hereby promiſe Eaſt. 8 C0. 
M * Catharine * 


DAMAGES. 


Catbarine Lowe, that I will not 
marry any Perſon except herſelf; ; 


47 if I do, I agree to pay her a thou- 


4 ſand Pounds within three Months 
after Marriage” : The Jury who 
tried the Cauſe did, by the Direction 
of Lord Mangſſeld Ch. J. aſſeſs Da- 
mages to the Amount of a thouſand 
Pounds. Upon a Motion for a new 


Trial it was inſiſted, that the jury | 


ought not to have been directed to 
aſſeſs Damages to the Amount of 


the Sum mentioned in the Covenant; 


for that the Quantum of Damages in 
an Action of Covenant is always a 
Matter proper for the Conſideration 

of the Jury; and the Caſe of Hicks 
and Coats, in which the Jury had aſ- 
ſeſſed a leſſer Sum for Damages than 
vas mentioned in the Covenant, was 
"relied upon. A new Trial was re- 
fuſed; and by Lord Mansfield Ch. 
J. the Caſe of Hicks and Goats is 
not reconcileable to any Principle 
either of Law or Equity : For 
Þ wherever 


A, ; | ; | © 
reno f i 
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wherever there is a Covenant that 


a certain Sum ſhall / be paid in a 
eertain Caſe, the Jury cannot alleſs 
Damages for the Breach of the Co- 


venant to a leſſer Amount than the 


Sum therein e Si 


00 


lt is id 10 2 Ch. 12 N in Lord 
Action of Covenant for not doing «peru vi 
Repairs, it has always been the ho 
Practce to give good Damages, _ my 
namely ſull as much as it will, eoſt to 
put the Premiſſes into Repair, not- 
withſtanding the Action be brought 
during a Term the Defendant has in 


the Premiſſes, and he be obliged to 


leave them in N at een 
tion of the Term. 
3k nN 1 O. b 
pon a Writ! of. 3 inge 
an. Action of Covenant, in wirteh = 
the , Breach, aſſigned, was not, Wrbbovridge 
pairing certain Premifles,, the.) Jury og 


I D&S. off 196: N 


in aſſeſſing eee eee the 


927 79510 7 8 1 N Ex- 


f 


* 
91 
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an Action of Covenant, thu Deſen- 


the other two, A Venire facias was 
awarded to try the Iſſue and to Is 
Damages as to the Breach confeſſed. 
A Verdict being found for the Plain- 


5 ' tifiupon'the Ife, the Jury aſſeſſed 


DAMAGES 


Expence the Plaintiff had been at ity 


doing Repairs which became neceſ- 
ſary, between: the Time of com- 
meneing the Action and that of 


awarding the Writ of Enquiry, and 
the Plaintiff had Judgment. An | 


Action of Error being brought the 
„eee was affirmed; and per cur. 
is it appeared to the Jury that the 
Premiſſes became more out of Re- 


pair after the Commencement of the 


Action, they did right to conſider 
this in Adee Ranges” (ep hf 


4:14; 01 ri {! 45 10. 4717 | ( 


Ehtee Breaclles 8 Agne in 


dant eonfeſſed the Action as to one 
of them, and Iſſue was joined as t 


Duindges us to ihe Breachee upon D 


which this was ons but they ne- th 


glected 


DAMACES. 


Breach which was confeſſed. A 


Writ; of Enquiry was aſterward ay | 


warded for: he alſeſſing of Wanne 
a n Breath „ baut 3 


” J * 
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„„ V. 


Of Damages in an Afton of Debt. 


. N = 


$ iS ee. 15 4 Io 1 
AGEs are 3 in 
an Action of Debt on Account 


of the Detention of the Debt: But 
none are recoverable on Account of 


dan tra Ne pern in 


* 
Ai . 
11 ad 


11 the Pefradice in Aion of cob 244 
Debt plead lust tempr friſt, and bring cg 
he Money: due into Court, the v. Hurfter, 

7 8 . Plain- 


63 


64 


I ord 
8 


ke of 
St. Albans. 


the Plaintiff is entitled under the 
WE; b 8 ; ; V er- 


DAMAGES: 


 Plaindf, in order to enable himſelf 
to recover Damages, muſt reply a 
_ ſpecial Demand. If this be replied; 
and the Iſſue joined upon the Repli- 
cation be found for the Defendant, 
the Plaintiff is intitled to the Money 


brought in: But cannot recover any 
Damages, becauſe there has not been 


3 Detention of the Debt. 


If in an Action af Debt brought 
upon a ſingle Bill, which always car- 


273 | 
ii ler v. pr ries Intereſt, there be a Verdict for 


the Plaintiff, Damages ought to be 
aſſeſſed to the Amount of what 1 is due 


” Pe. 


for Intereſts: N 19 went q | 


It is un in an + Addion of Debt 
upon a Bond, in Caſe there be a Ver- 
dict for the Plaintiff, to have only 


nominal Damages aſſeſſed; nor is it 


in the general neceſſary to have Da- 


mages aſſeſſed to the Amount of 


what is due for Intereſt: Becauſe as 


| 
1 
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Verclict to the whole gum aiclidlied 


in the Penalty” of the Bond, this, 
which is uſually double the Sum 
mentioned in the Condition, is for 
the moſt Part fufficient to cover 
what is due for lnterefſt. ads 


By dhe G and 9 ly. 4 b. 11. 171 8. 
it is enacted, „That in all Ackions 
upon a Bond, brought for Non- 
fs performanee of any Covenant or 

Agreement in any Deed or Wri- 
* ting contained, che Plaintiff may 
La affign as many Bredci6s/as he fal 

* think ft, and the Jury ſhall uſſeſs 
* not only Damages ad Coſts of 


„ Suit as heretofore, but allo Da- 


mages for ſuch of the ſaid Breaches 


ag the PHiIntiff ſhall prove,” -and 


:Tadgivernt tall be Ehtefed'as hath 


an been bſually Une ; Andi Jadg- 
. ment Müll the vice Ter Gil Phin- 


tiff on a Demutret, by Confellion 
'& of NIE heir, 3 


ee Are RN Ge mant 


9 G 3 
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$: cn he ſhall ian 

<«. which a Writ ſhall iſſue to the 
« Sheriff of the County where the 
« Action ſhall be brought, to. ſum- 


© mon a Jury to appear before the 
6 Juſtices of Aſſize or Ni. Prius of 
that County, to enquire of the 
Truth of the ſaid Breaches, and 
6 to aſſeſs the Damages that the 


2 Plaintiff ſhall have ſuſtained there- 
© by; and in Caſe the Defendant, 
after Judgment entered, and be- 


fore Execution executed, ſhall pay 
into Court to the Uſe of Plaintiff 
gor his Executors or Adminiftrators 


+ ſach; Damages, together with Coſts 


2 «; of Suit and reaſonable Charges for 
a ſuing out the Execution; the Body, 


« + Lands and Goods of the Defendant 
4 ee be diſcharged from the ſſaid 
„ Fxecutign 7 But the Judgment 


| % ſhall afterwards remainzas a Secu- 
7 Tity, to the Plaintiff, and his Ex- 
1 ;egutors and Adminiſtrators, for 


e bee e 
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la 


A Venire  facias 2 
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7 by a further Breach of a Covenant 


in the 1 Deed or Writing,” 10 


It 100 bn holden, that the Plain, Com. 377. 


tiff in an Action of Debt on a Bond * 
for the Performance of Covenants, Mie. 10 
has, ſince the making of this Sta- 


G. 1 


tute, an Election to proceed th ereupon 
or to proceed at the dare 182 


But a contrary Dochine ho been 
laid down in a very late Caſe. 


In an Acdion 7 Debt upon a Ms. Rep. 


Bond for Performance of Covenants, — « 


two Breaches of Covenant were aſ- Trin. 8 G. 


ſigned, and there was a Verdict for 
the Penalty with nominal Damages. 
nav Was awarded 
on Accopnt. of the defectiveneſs of 


| the Verdid, in not aſſeſſing, the Da- 


mages ſuſtained by the Breaches of 
Covenant; and by Milmot Ch. J. the 
Proviſion of the 8 and 9 3. c. 11. 


48 made ag well for the Benefit of the 


De- 
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5 4 * 1E S. 
Defendant in an len of Debt upon 


a Bond for the Performance of Cove- 
nants, as for that of the Plaintiff, 


that both Parties may have complete 
Juſtice without going imo a Cotirt of 


: Equity. If this be ſo, the Plaintiff 


in ſuch Action has not ſince the 


making of that Statute an Election 


to proceed thereupon, or to 3 
at the Common Law; out mult 1 


ceed upon the Satte. * up” 


S4. 7% 3 4a 


If it mould Ss admitted that the 


Plaintiff has, fincb the e piaking of 
that Statute, an Election to proceed 


thereupon, or to proceed at the Com- 
mon Law, the Plaintiff has in the 
preſent Caſe made his Election to 
proceed upon the Statüte; fe or he th 
"aſſigned two Brechts 67. Cgtenid 
which he could Not bark. done if % 
Run proceeded; af Common Law. . 


"+ 17 2 a e. : 
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ie of Damages in an Agtion of 

R Detinue. | 
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YJAMAG ES are e in 
an Action of Detinue, on Ac- 
count of the Deterition of the 
Thing for which the AG, is be 
brought. © * om ANY. | 


But if the Defendant i in an Aaion ere 

of Detinue come at the firſt Day, pi. * 
and plead that he hath at all Times 

been ready to deliver the Thing for 
which the Action is brought to the 
Plaintiff, he is not liable to Da- 
mages on Account of the Detention 
Rey. 


It | 
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* | * It is in the general true, that Da- 

1 Sid. 246. mages are not recoverable in an 
Action of Detinue on Account of 4 
the Thing for which the Action is | 
brought, this being recoverable in Of 


2 890 


Jenk. a88. But * it appear, by the _ 
of the Sheriff to a Writ of Diftrin- 
gas, which has iſſued upon a Judg- 

ment in an Action of Detinue, that 

he has not been able to deliver the 

Thin ng. for which the Action 4s 
brought t to the Plaintiff, Damages to 

the Value thereof may be aſſeſſed 
. a Writ of CALI 


DAMAGES. _ TH 


a- IP” 3 . > | 
nr 
in . | 11411 
bf Damages in an Action for 
a N | | 
rn ; | 
* Ti is faid to be the bends Opinion, Þ _ Hom 
87 chat if a Sum of Money be given 
at If by a Statute by Way of Penalty, and 
he a new Writ be given for the Reco- 
* If very thereof, the Money cannot be 
| recovered unleſs an Action be com- 
ed menced by the new Writ : But that 


if a Sum of Money be given by the 
Statute by Way of Penalty, and no 
new Writ be given for the Recovery 
thereof, the Money may be recover- 
ed in an Action commenced by a 


common Law Writ. 
SHIP! 05 C16 


If a certain Sum of Money bes Car, 


A or a Statute by Way of Pe- f . 
nalty Wingate. | | 
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nalty to the Party, grieved by an "W 
jury, the Party grieved may in Ac- 
tion of Debt, beſides recovering the 
Money, recover Damages for the 


Detention thereof ; becauſe the Mo-. 
ney, it being a Sum certain, is to be 


conſidered as A Debt. 


Bol Abr. But if a certain . of Money be 
Viech „ by Way of Penalty given by a Statute 
. to the Perſon ſuing for the ſame, and 
an Action of Debt be brought for 


it by a common Informer, he can- 


not recover Damages for the Deten- 
tion of the Money; for as the Plain- 


tiff had not the leaſt Pretence of 


Right to the Money before the Ac- 


tion was commenced, it would be 
ſtrange to hold, that the Defendant 


did before the Commencement of 
the Action detain it from him. 


Cro. Ja. If an uncertain Sn of Money, as 
70. asse double or treble Damages, be by, Way 
of Fee given by a Statute to the 
5 Par- 


„ e nd. 


— mis, O53 


, - // t660 / TIRs 
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In- party grieved by an Injury, the Par- 
\c- ty grieved may recover the Money; 
he but he cannot recover Damages for 
he the Detention thereof, becauſe the 
lo- Money, it being an uncertain Sum, 
be is not to be conſidered as a Debt. 


In an Action upon the 1 and 2 P. Noy 62. 
and M. c. 12. againſt three Perſo * E 
for impounding Cattle diſtrained in 
ſeveral Places, ſo that the Owner was 
put to the Expence of ſeveral Writs 
of Replevin, Iſſue was joined upon 
the Plea of Not guilty, and there 
was a Verdict for the Plaintiff, with 
Forty Shillings Damages againſt each 
of the Defendants. judgment be- 
ing entered up on the Verdict againſt 
each of the Defendants, for the Pe- 
nalty of Five Pounds, and like- 1 
_ wiſe for treble the Damages aſſeſſed hs 
by the Jury, it was afterwards re- - 4 
verſed in an Action of Error; and 
ay per tur. notwithſtanding the Words 
of the Statute are, that every Perſon 
* 1 H offending 
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offending contrary thereto, ſhall for- 


feit to the Party aggrieved for every 
Offence Five Pounds and treble Da- 


mages, yet the Meaning is, that the 

Penalty ſhall relate to the Offence 
and not to the Perſon. Conſequently, 

as there has been in this Caſe no 
more than one Offence, the Plain- 
Hliff ought to recover only one Pe- : 
nalty. And the Damages ought to | 


be but © once trebled. | 


CHAP, 


DAMAGES. 


* 


Ps OM 


HAF. XVI. 


Of Damages in an Action of 
Replevin, or in an Action of 
Second Deliverance. ; 


* a 
"BY 
8 


AMAG ES are recoverable at 
the Common Law by the Plain- 


tiff in an Action of Replewin, and in 
an Action of Second Deliverance. 


If in an Action of Ne Bro Dam. 
vrotight by a Bailiff to a Lord of a s 
Manor, the Lord join with the Bai- 
liff in an Avowry, the Bailiff is lia- 
able to Damages, but the Lord is 
RE fe 


If the Plaintiff in an AQion of Re- Cro Eli 


plevin declare in the Detinet, he may Wood. 


recover Damages for the detaining 
FA: of _ 


DANA E 8. 


of the Thing diſtrained, as well as 


for the taking thereof, 


No Damages are recoverable at the 


Common Law by the Defendant in 
an Action of Replevin, or in an Ac- 
tion, of Second Deliverance. 


By the 7 H . c. 4. P. 3. it is 


enacted, That every Avowant, 
and every Perſon who makes 
«* Avowry or Conuſance, or juſtifies 


“gas Bailiff, in any Replegiare or Se- 


„ cond Deliverance, for any Rent, 
Cuſtom or Service, if his Avowry, 
4 Conuſance or Juſtification be found 


&« for him, or the Plaintiff be other- 


„ Wwiſe barred, he ſhall recover Dar 


= mages.” 


By the 21 H. 8. c. 19. P. 3. it is 
enacted, © That every Avowant, 


« and every Perſon who makes any 
* Avowry, Juſtification or Conu- 


4 ſance as Bailiff or ee, in any 
« * Re- 


DAMAGES. 77 


« Replegiare or Second Deliverance, 
for Rents, Cuſtoms or Services» * 
« or for Damage feaſant or other 
* Rent, upon any Diſtreſs: taken in 

« any Lands or Tenements, if the 

« Avowry, Conuſance or Juſtifi- 
cation be found for him, or the 

« Plaintiff be non-ſuited or other- 


; « wile barred, he ſhall recover Da- 

9 - te 

4 "mages. 

. It has been holden, that W 2 Roll. 

- the Power of avowing or making Co- Feb. 45 7 
A nuſance be given to an Executor by ya 

„ the 32 H. 8. c. 37. which is ſubſe- * 

d WW quent to both the Statutes. whereby 


Damages are given to an Avowant, 
- BB ortoone who makes Conuſance, and 
Damages are not mentioned in the 
32 H. 8. c. 37. an Executor who 


is avows or makes Conuſance may re- | 
t, cover Damages. 
of It is laid down, that the Defon- Moor893. | 
y dant in an Action of Replevin, who a oo 
. avows for an Amercement by a Court 


1 Leet 
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Leet or Court fawn, may recover 
Hampe £18 


cr. Enz. But it Gs to be the hetter Opi- 


8, 
Sec nion, that the Defendant in this Ac- 
534. tion cannot recover Damages in ſuch 


Caſe; becauſe it is not one of the 


Caſes? in which Damages are given by 
the 7 H. 8. c. 4. or the 21 3 


— 9 


Hard.15 3 - If "IE Defendant in an Action of 


Replevin plead Property in the Thing 


diſtrained, he cannot recover Da- 

mages, this not being one of the 
Caſes in which Damages are given 
by the 7 H. 8. c. e ee 21 H. 8. 
c. 10. 


Cerro. k. In an Addion of - Replevin the De- 


8 fendant avowedfor Thirty-ſix Pounds 
an Arrear of Rent; the Plaintiff as 


to Twelve Pounds pleaded Payment, 


and as to the Reſidue that it was 


not in Arrear, Iſſues being joined 


upon 


* 
5 
£ 
s 
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upon both Pleas, the Iſſue upon the 
firſt was found for the Plaintiff, and 
Damages were aſſeſſed thereupon for 
him. The Iſſue upon the other Plea 


being found for the Defendant, Da- 


mages were aſſeſſed thereupon for 
him. It was holden, that as Part of 
the Rent was found to be in Arrear, 


the Defendant was intitled to the 


Damages aſſeſſed for him upon the 
ſecond Plea ; but that the Plaintiff 
was not intitled to the Damages aſ- 
ſeſſed for him upon the firſt. 


It may be inferred from one Caſe, . 
that if in an Action of Replevin the Hum- 


pbrey 5 v. 
Defendant avow for Damage feaſant, Miſdale. 


and the Plaintiff at the Trial of the 


Cauſe be non-ſuited, the Jury im- 5 


panelled to try the Cauſe may aſſeſs 
Damages 


1 % 


In they Caſe it is ſaid to be 5 Mod. 76. 
every's Day's Practice for the Jury to Hafner v. 

alley Damages for the Defendant, in 
I | | wg 


Hall. 
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Caſe the Plaintiff in an Action of K. 
Plevin be non: ſuited. N 


By the 17 Car. 2. c. 7. it is enac- 


ted,“ That if the Plaintiff in Re- 
« glevin ſhall be non-ſuit before Iſ- 


ſue joined, in any Suit depending 
in any of the King's Courts at 
Weſtminſter, upon the Defendant's 
making a Suggeſtion of the Ar- 


rear of Rent, the Court ſhall a- 


ward a Writ to the Sheriff of the 
County where the Diſtreſs was 


.taken, to enquire touching the 
Sum in Arrear, and the Value of 
the Goods or Cattle diſtrained, 


and upon the Return of the In- 
quiſition the Defendant ſhall have 
Judgment to recover the Arrear 


of Rent, in Caſe the Goods or 
Cattle diſtrained ſhall amount to 


that Value, and in Caſe they ſhall 


not amount to that Value, then ſo 


much as they ſhall amount unto : 
ow” And 


DAMAGES. 


0 And in Caſe the Plaintiff ſhall be 
« nonſuit after Iſſue joined, or a 
Verdict ſhall be given againſt him, 
„the Jurors impanelled to try the 
* Iflue ſhall enquire concerning the 
Sum in Arrear, and the Value of 
«© the Goods or Cattle diſtrained; ; 
and the Avowant, or he who mak- 
eth Conuſance ſhall have Judg- 
« ment for the Arrear of Rent, or 
fox ſo much thereof as the Goods 
* or Cattle amount unto.” 


By the ſame Statute, P. 3, it is 
enacted, © That if Judgment in any 
« of the Courts aforeſaid be given 
6 upon a Demurrer for the A- 
« yowant in an Action of Reple- 


“ vin, or him who maketh Conu- 


« ſance for Rent, the Court ſhall 
« award a Writ to enquire of the 


Value of the Diſtreſs, and upon 


the Return thereof Judgment 
„ ſhall be given for the Arrear of 
* Rent alledged, if the Goods 

4 or- 


Lord 


Raym. 


788. 
Smith v. 


Walker. 


Idid. 


4 
( 
( 
10 
« 
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to that Value, and in Caſe they 


amount unto.” 


The Defendant i in an Action of | 


Replevin, who has obtained Judg- 


ment upon a Plea in Abatement, is 


not in the general intitled to Da- 
mages, this not being one of the 


Caſes, in which Damages are given 


by the 7 H. 8. c. 4. the 21 H. 8. c. 
19. or the 17 Car. 2. c. 7. 


But it has been holden, that if the 


Judgment obtained by the Defen- 
dant in an Action of Replevin upon 


a Plea in Abatement be peremptory, 
he is intitled to Damages, notwith- 


ſtanding this is not a Caſe with- 
in the Letter of the 7 and 8 H. 8. 
c. 4. the 21 H. 8. c. 19. or the bw 
Gar. M 


or Cattle diitained ſhall amount 


ſhall not amount to that Value, 
then for fo much; as they ſhall | 


By | 


"I 


DAMAGES. 
- By the 43 Elis. c. 2. þ. 19. it 18 


enacted, That if in an Action of 


« Replevin for taking a Diſtreſs by 


„ Virtue of this Statute the De- 


« fendant plead Not guilty, or make 


« Avowry or Conuſance, and the 


« Iffue joined in the Action be found 
« for the Defendant, or the Plain- 
„ tiff be nonſuited after Appear- 
« ance, the Defendant ſhall recover 


< treble Damages, to be aſſeſſed by 


the ſame Jury, or upon a Writ to 
« enquire of pes Io as the ſame 
y * ſhall require,” 


"CHAP. 


of Damages in an Ab of 


Bro. Dons 
PI. 131. 


as Rep. 


» 


119. 
3 
Caſe. 


dant in the latter Cauſe is liable, have 
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C HA f. xu. 


Treſpaſs. 


i in an Action of Treſpaſs n 


two one appear and plead, and 
be found guilty, and Damages are 


aſſeſſed; and there be afterwards 


Judgment by Default againſt the 


other, he is liable to the Damages 


already b of 


If in an Action of Treſpaſs Sas 
two one appear and plead and be 


found guilty, and Damages are aſſeſ- 


| ſed, and afterwards the other appear 
and plead and be likewiſe found 
guilty, no further Damages are to be 


aſſeſſed : Becauſe Damages for the 


whole Treſpaſs, to which the Defen- 


been aſſeſſed in the former Cauſe. 
The 


1 


* 
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The Gn is laid down in another _ J Rep 5 


Caſe, and it is therein ſaid, that the _ 
Defendant in the ſecond Cauſe has 
no Reaſon to complain of being lia- 
ble to the Damages aſſeſſed in the for- 


mer Cauſe; for that if theſe are exceſ- 


ſive he may have an Action of 4 | 


In an Action of Treſpaſs againſt 17 Rep 7. 
two one appeared and pleaded Not Cale 858 


Guilty, and a Venire facias was award- 
ed to try the Iſſue joined upon the 
Plea, Afterwards the other ap- 


peared and pleaded Not guilty, and 
another Venire facias was awarded 


to try the Ifſue joined upon the 


Plea. The Iſſues being both tried 


at the ſame Aſſizes, the Jury who 
tried the firſt Iſſue aſſeſſed Damages 
to the Amount of Two Hundred 


Pounds; but the Jury who tried 


the ſecond Iſſue aſſeſſed Damages to 
the Amount of only Fifty Pounds. 
It was holden that the Plaintiff might 
enter up Judgment upon which of 


1 the 


— : 2 
11 
* 


% 
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the Verdicts he pleaſed; for that as 


both were found at the ſame Aſſizes, 7 

they are in Judgment of Law to be p 

conſidered as found at the ſame In- 2 

ſtant of Time. | a 

: S | 

Fro. If man Action of Treſpaſs 1 115 tl 

| _ two they both plead, and afterwards |} g 

Il. 25. one of them make Default, and an A 

Iſſue be joined as to the other, a Writ 1 

of Enquiry may be awarded in order 1 

to prevent a Diſcontinuance: But 11 

fthere is no Neceſſity for it to be ex- || , 
cecuted, until the Iſſue joined as to the 
other is tried : Becauſe if there be a 

Verdict for the Plaintiff, the Defen- u 

dant who made Default will be h 

liable to the Damages aſleſſed by the = 

Jury who try the Iſſue; and if there b 

be a Verdict for the Defendant, the Ir 

"Writ of Enquiry may nevertheleſs D 

be executed for the aſſeſſing of Da- G 

mages againſt the Defendant who te 


made Default. 


In 


— 
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2 10 an Action of Treſpaſs IF Stra. 
„ Harris and another, wherein Harris | ke 


pleaded to Iſſue and there was Judg- oy * 
ment by Default againſt the other, N 
a Vemire facias was awarded to try the 
Iſſue, and to aſſeſs Damages againſt 
| the other. Harris being found Not 
I - guilty a Queſtion aroſe, whether the 
Jury who tried the Iſſue could pra- 
| ceed to aſſeſs Damages againſt the , 


 _ Other. It was ruled by Lee Ch. J. 


that they might, and Damages were 
. aſſeſſed. 

N If a Perſon, who was committed Bro. Dur. 
| upon a Charge of Felony, and after al 
: having lain a long Time in Priſon 
was tried and found Not guilty ; 

a bring an Action of Treſpaſs for a falſe 

> | Imprifonment, he can only recover 

= 5 Damages to the Time of the next 

- Gaol Delivery after he was commit- 

) ted ; becauſe it was not the Defen- 


1a. | dant's 


— 
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- dant 8 Fault that he continued in 


a: Priſon after that Time. 


MS Rep. 


Anon. 


5 an Action of Trefpuls for the 
Acne Profits, brought after a Judg- 
ment in an Action of Ejeftment 
againſt the caſual Ejector, the Plain- 

tiff alledged as a ſpecial Damage, the 


Expence he had been at in obtaining 


the Judgment and recovering the 
Poſſeſſion of the Premiſſes. A Queſ- 
tion ariſing, whether the Plaintiff 
could recover Damages for this Ex- 


pence, it was ruled by Wilmet ]. 


before whom the Cauſe was tried, 
that he might: But the Caſe being 
new a Rule of N/ Prius was made, 
that the Defendant ſhould be at Li- 
berty to move for a new Trial with- 


out paying the Coſts of this Trial. 
The Defendant being afterwards con- 
vinced, that what was ruled at NH 


Prius was right, a new Trial was not 


moved for. 


It 


— Yd 


- 8 r 


It has ſince this Caſe been uſual to 
recover Damages, in an Action of | 
Treſpaſs for the Meſue Profits brought 
after Judgment in aa Action of 
Ejectment againſt the caſual Ejector, 
for the Expence the Plaiatiff has 
been at in obtaining the Judgment 
and recovering the Poſſeſſion of the 
Premiſſes, although this Expence 
was not alledged as a ſpecial Da- 
mage. | | 


In an Action of Treſpaſs for a Lord 
Battery Damages had been recovered. yl he 
As part of the Plaintiffs Skull did, Fete v. 
in Conſequence of the Battery, for 
which the Action was brought af- 
terwards come away, a ſecond Ac- 
tion was brought. A Queſtion ari- 
ſing, whether the Recovery in the 
firſt Action could be pleaded in Bar 
of the ſecond, it was holden that it 
might; and per cur. The Ground. of 

an Action of Treſpaſs for a Battery is 

| FI; n 
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the Battery, the Conſequences there- 


of being only alledged in Aggrava- 
tion of Damages. The Probability, 
that the Plaintiff would in this Caſe 


lioſe Part of his Skull, was perhaps 


given in Evidence in the former Ac- 

tion; and the Court muſt now in- 

tend that it was, and that the Jury 

did, in aſſeſſing Damages, take that 
into Conſideration. 


38 


" "By es e 26.4. 5 it is 
enacted, That if in any Action of . 


&« Treſpaſs for any Thing done by 


8 Virtue of this Statute, the Defen- 
* dant plead Not Guilty or Juſtify, ' 


e and the Iſſue joined in the Action 
be found for the Defendant, or 
« the Plaintiff be nonſuited af- 
ter Appearance, the Defendant 


„ ſhalt recover treble Damages, to 


he aſſeſſed by the ſame: Jury, or 
« upon a Writ of Enquity, as the 
« fame ſhall e | 5 


— 


REY 


bund — at | UT | * 
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CHAP, XVII. 


Of Damages in an Indictment or 
Information. 


S an Indictment and Informa- Ante P. 2. 
tion are both criminal Actions, 
Damages are not, for the Reaſons 
which have been in another Place 
mentioned, recoverable at the Com- 
mon Law in either of them. 3 


If Damages are given by a Statute : Hawk. 
to the Perſon aggrieved by a Crime, 20. 
they are not recoverable in an Indict- 
ment for the Crime; unleſs it be - 
expreſsly provided that they may be 
recovered 1 in ſuch Indictment. | 


By the 31 Elia. c. 14 3. it is 
enacted, 2 "THe if the Perſon in- 
8 dicted 


455 dicted of foreible ry, or of 5 
“ holding with Force, hath had the 


« Occupation or been in quiet Poſ- 
„ ſeſſion of the Premiſſes, by the 


Space of three whole Years toge- . 
4 ther before the Day of finding the 


Indictment, he may alledge this in 


« Stay of Reſtitution, and Reſtitu- 
“tion to ſtay until that be tried if 


the other Party will traverſe the 


« ſame; and if the Allegation be 


found againſt the Perſon indicted, 


« then he to pay ſuch Damages as 


„ ſhall be aſſeſſed by the Judge or 
&« Juſtices before whom the ſame 
<* ſhall be tried.” | 


lord It has been holden, that an In- 


ql 4 quiſition of forcible Entry taken be- 


v. wu fore a Juſtice of the Peace is within 


— the weaning of this Statute. W 


The Court of King s Bench does . 


frequently give the Perſon who has 
ur. Gun to or been convicted 


upon 


© "of 8 


* 
5 
] 
1 
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upon an Indictment for a Crime, 


which has been principally injurious 


to a private Perſon, Leave to go be- 


fore the Maſter, in order to make a 


Satisfaction to the private Perſon ; ; 


which being made a ſmall Fine is 
uſually 7270 


Other Cars do borwenth ſet a 
ſmall Fine upon the Perſon, who 
haas pleaded Guilty to, or been con- 


victed upap an Indictment for a 


Crime which has been principally | 


injurious to a private Perſon;- in Caſe 


it appear by a Releaſe from the pri- 
vate Perſon, that a Satisfaction has 
been made to him. 


CHAP. 


F - '$- z 
* 
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[ 


i HAD, XX. 


> 


of Damages in an Action of Error. 


O Damages are recoverable at 
the common Law in an Ac- 
tion of e | 4 


By the 3 7. c. 10. it is enaQted, 
« That if any Defendant or Tenant, 
or any other who ſhall be bound 
“ by any Judgment, ſue afore Exe- 


„ cution had any Writ of Error to 


«* reverſe ſuch Judgment, in Delay 


of Execution; that if the ſame | 
a be affirmed, or the ſaid Writ be 


« diſcontinued, or any Perſon that 


„ ſueth a Writ of Error be non-- 
© ſuited in the ſame, the Perſon 


5 againſt whom it is ſued ſhall re- 
| „ cover 
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« cover his Damages for the Delay 
and wrongful Vexation, by Diſ- 
« cretion of the Juſtices afore 
< whom the ſaid Writ of Error is | 
-” ſued.” 


No Damages are recoverable un- Cro. i. 
der this Statute in an Action of Er- N 
ror commenced after Execution; no. 
Damages being thereby only given, 

where a Writ of Error has been 

ſued out afore Execution in Delay 


thereof. 


As the 27 Elis. c. 8. by which an Cro. El 
Addion of Error in the Exchequer — thor au 


Chamber is given, is ſilent as to Da- Erington, 
Mich. 39 


mages, it was very ſoon after the Elia. 
making of that Statute doubted, 
whether Damages are recoverable in 
an Action of Error brought in the 
Exc 1 80 Chamber. 


In a Modern Caſe it is admitted, 474 Hol. 


that Damages are not recoverable in rei 2 E- 
inſon, 


an Hill G. 1. 


* 


* 


an [Alien of ane, long in i the 


Exchequer auh. 


2 


Dyer 77. I. l is laid down in one Cue, ke 

Oo. if an Action of Error be brought 

Mk 6x upon a Judgment in an Action of 
* Quare impedit, and the Judgment be 
affirmed, the Defendant ſhall recover 
Damages, notwithſtanding Damages 
were not recoverable in the original 
Action. 15 


Cro. Elz. In another Caſe it is laid down, 
8% „ that as Damages are given by the 3 
Short, Hil. A. 7. c. 10, on Account of the Delay 
49 Eliz. of Execution; if an Action of Error 
be brought upon a Judgment in an 
Action of Formedon, and the Judg- | 

ment be aflirmed, the Defendant is 
intitled to Damages, notwithſtanding 
Damages were not recoverable in the 


original Action. 
cr Elis. | 
| a. ea In another Caſe it is laid down, 
ru 
Clark, 5 that the Defendant in an Action of 
Rep. oy 


8. © | Error 


DAMAGES. 

Error, brought upon a Judgment in 
an Action of Nod permittat, may 
recover Damages in Caſe the Judg- 
ment. be; affirmed, although no Da- 
mages were recoverable in the ori- 
ginal Action; for that Damages may 
be recoyered in every Caſe, wherein 
an Action of Error is brought before 
Execution. | 


The ſame Doctrine is laid in two Cro. Ca 
other Caſes, in which Actions of [#5 2 1 ; 
Error were brought upon Judgments 4 Cer. 1. 
in Actions of Qyare Impedit; and in tg. Boſ- Wi 
the former of theſe the Authority of i 5150 1 
Hen/lowe's Caſe, Dyer 77. 1s expreſs- N Mick ag ; 
* recognized. 


The Contrary of what is laid 
Jown in theſe Caſes has however 
been holden in divers ſubſequent 

Caſes. | | 


An AQion of Exror being ought e Our: 5 
upon ee in an Axdion of, Smith, 
KR | Mich. 10 
0 Car, t. 


DAMAGES. 
Formedon, wherein the Judgment | 
was affirmed, it was holden, that 
the Defendant could not recover Da- 
mages; and per cur. As no Damages 
were recoverable in the ofiginal 
Action, the Delay of Execution oc- 
caſioned by the Action of Error is 
only as to the Land; for which 
Reaſon the Defendant is not inti- 
tled to Damages under the 3 H. 7. 
CAS + . 


0 


1Lev.146. In an Action of Error, wherein 
ory the Judgment in the original Action 
end 16 was affirmed, it was upon the Au- 
tthority of Smith and Smith, Cro. Car. | 
425. holden that the Defendant was 

not intitled to Damages : becauſe no 
Damages were recoverable in the 


original Action. 


1 Vent, An Adminiſtrator brought an 
2 *. Action of Error upon a judgment 
en againſt his Teſtator, and the Judg- 

ment was aſſirmed. It was holden, 


that 


DAMAGES. = 


FW the Defviidink was not intitled 
to Damages. 


+ 


An Action of Error was n 4 Mod. 
by an Adminiſtrator, upon a judg- 245 Gn bs 
ment againſt himſelf as Adminiſtra- 9 4 
tor, and the Judgment was affirmed. M. Carth, 
It was holden, that the Defendant 21 8. C. 
was not intitled to Damages ; be- 
cauſe the Adminiſtrator was not lia-- — 
ble to any Damages 1 in the or iginal FTE. 7; 


Action. 


An Action of Error being brought Str. 102. 
by an Executor upon a Judgment 85 
againſt his Teſtator, wherein the oy 10 
| 2. 

Judgment was affirmed, it was hol- - 
den, that the Defendant was not in- 


titled to e 


But in two other Cales, one of 
which is ſubſequent to all the Caſes 


laſt cited, the Doctrine of the old 
Caſes is recognized. 


K 2 An | 


i 3 DAMAOES. 


855 95. An Action of Error being brought 
_ 15 upon a Judgment in an Action of 


Comp Hil are Impedit, and the Judgment 


10 6. 2. being affirmed, a Queſtion aroſe con- 


cerning the Lantum af Damages 
the Defendant ought to recover: 


But it is in this Caſe admitted, that 


he ought to recover er Damages. 1 


fe. 084. An Action of Error being bott 


Ferguſon 
v. Nau lin- upon a Judgment in an Action 


fon, Hil. upon the Statute of Uſury, and 


11G. 2. 


| Queſtion aroſe whether, as Dama- 


ges were not recoverable in the ori- 


Sinal Action, the Defendant could 
recover Damages, it was holden that 
he could, and per Cur. He is intitled 


to Damages by che expreſs Words 


of the 3, H. 7. e. 10. by which Da- 
mages are given where a Writ of 


Error has been ſued out in Delay 


of Execution, and the Jufgment i is 
ee 


' 


In 


the Judgment being affirmed, a 


- 


DAMAGES. 


; In an Action of Quare Impedit, 95 Car. 
wherein the Value of the Church nds ig. 
was found to be cighty Pounds a 4 Car. 1+ 


9885 there was judgment for the 


Plaintiff. An Action of Error being 
brought, and the Judgment being 


alhrmed, it was holden, that the 


Defendant ſhould have Damages for 
the Value of the Church er . 6 


the Action of Error. 


But it was holden + in a en 1 93. : 


Caſe, that in an Action of Error i. 
brought upon a Judgment in an 


Action of Quare Impedit, the Defen- 


dant cannot recover Damages for 


the Value of the Church pending 
the Action of Error; and per Cur. 
The Caſe in Cre. Car. 145. which has 
been relied on is a very ſtrange one, 


and could not have been well con- 


ſidered: It being very unreaſonable, 
that the Defendant . ſhould in this 
Caſe recover Damages for the Value 


102 "DAMAGES. 
of the Church pending the Action 
of Error; in as much as he has not 
ſuſtained a Loſs equal to that Value 
from the Delay thereby occaſioned; 
for if this Action had not been 


brought, the Preſentee would have 
| Rad 'the Profits of the Church. s 


19 Mol. © ail an AQion of Afſumpſit 4 
a7” a in the Court of Common Pleas, there 
a fro was a Verdict for the Plaintiff with 
' Four Hundred Pounds Damages, and 
Judgment was entered up for the 
Damages. The Judgment being at- 

' firmed by the Court of King's Bench 

in an Action of Error, a Queſtion 
aroſe, whether the Defendant could 
recover Damages for the Intereſt of 

the Four Hundred Pounds pending 

the Action of Error; it was holden 
tmat he could not: But che Opinion 

of the Court ſeems to have been 
Founded upon the Practice of the 

Conrtof D Cbamber, in which 


3 Court 


DAMAGES. 


Court Damages are never allowed | in 
an Action of Error; for it was ſaid 


by Parker-Ch. J. that if it had been 


Rez integra he ſhould have been of 


Opinion, that Damages ought to be 
recovered for the Intereſt of the Four 


Hundred Pounds oma; the Action | 


of Error. 


103 


1 is - probible; that if the Corte 3 


of King's Benth had recollected what 
is {aid in the Caſe of Penruddock v. 


Errington, Cro. Eliz. 588. namely, 


that the Court did in that Caſe doubt 
whether Damages are recoverable in 


an Action of Error in the Exc beguer | 


Chamber, becauſe the 27 Eliz. c. 8. 
by which this Action is given, does 
not give Damages therein, they would 
not in this Caſe, which was an Ac- 


tion of Error at the Common Law, 


- bave thought it neceſſary, to adhere 
to the Practice of the Court of Exche- 
yur Chamber in an Action of Error 
given * the 27 Eliz. c. 8. 


( 


It 


enn | 


It has moreover been holden in a 
ſubſequent Caſe, that Damages are | 
recoverable in an Action of Error at 

the Common Law, for the Intereſt 
of the Money for which there is 
Judgment in the original Action. : 


Stra. 1 In an Action of Quare Impedit there | | 
Bithop o as Judgment that the Plainti 


London v. 
Mercer: ſhould recover Seventy Pounds Da- 


z G. mages. An Action of Error being 
brought, andthe Judgment being af- 
firmed, it was holden, that the Defen- 
dant ſhould recover Damages for the 
Intereſt of the Seventy Pounds pend- | 


ing the Writ of Error. 


* 
— 
1 


DAMACES. _ 


4 7 * 1 ' 2 
P . 5 : . 
p . bi " 7 7 
CHN, 
| » « 
.# N d £5 1 
. : : 


p 7 5 
$ » * 
1 


Of Damages where there is Judg- 
ment by Default. 


T is in Aren Caſes ſaid, that Bro, Dam. 


where there is Judgment by De- % Jy zi . 


f the Juſtices may award Da- Fl 194: 
mages wine a Writ of 17 el 


But wine the Pourer mY as 
| Juſtices may be, it appears from the 
following Caſes, that they have for 
many Years paſt conſtantly awarded 
a Writ of Enquiry in ſuch Cafe, un- 
leſs the Damages were certain. 


In an Action of Replevin, ain 3 Leon. 
the Defendant had avowed the tak- . 


I's 
ing of Cattle for Rent in Arrear, | Z 3 ” 
the Fhaintiff Was * Az © | 

the 


nnn — 


J 
| 
8 
4 
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DAMAGES: 
the Jury omitted to aſſeſs Damages | 


for the Defendant, a Queſtion aroſe, 


whether Damages could be awarded 


by the Court without a Writ of En- 
quiry; it was holden that a Writ of 


Enquiry was not neceſſary; for that 
as the Damages were occaſioned by 


the Non- payment of the Rent, they 


i Were certain, 


But it is in this Caſe aid. "aa 


there had been a Verdict for the 


Plaintiff, and the Jury had omitted 


to aſſeſs Damages, a Writ of En- 


quiry ought to have been. awarded ; 
becauſe the. Damages, which would 


in that Caſe have depended upon the 


Value of Cattle and the Circum- 
ſtances which attended the taking 
of them, would have been uncer- 


i tain, 


Cro. Elia. 


$36. Bag- 


MMW V. 


Pla yn 


Mich. 37 
Eliz. 


In an Agion of Debt for foreign | 

Money, which was averred to be of 

a certain Value, there was a Verdict 
for 


be 


DAMAGES 


for the Plaintiff; but no Damages 
were aſſeſſed. It was holden, that 
a; Writ of Enquiry ought to be 
awarded ; and per cur. The Value of 
foreign Money is no more known to 
the Juſtices than the Value of twenty 
N Quarters: of Wheat would be. 


But it is * this Cale ſaid, that if | 
the Action had been for Money cur- 
rent, the Juſtices might have award- 
ed Damages without a Writ of En- 
quiry, the Value of rn current 
da know to them. 90 pig on 
| hort ieren 


It is in one Caſe a tie if. hath 7 Wer 


207. 


be Judgment by Default in an Action r 
of Debt, it is uſual for the Coutt to Orway, 


rin. 21 
award Damages for the Detention Car, 2. 


of the Debt without a Writ of En- 
quiry. 55 STE | 


But it is in this Caſe ſaid, that the 

Court will never do this without the 
Aﬀent of the Plaintiff; for that if 

he 


8 


: 9 
| 108 


Roe v. 

 Apſley, 
Hil. 21 
Car. 2. 


— —— * 
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DAMAGES. 


he does not aſſent thereto a Writ of 
ee ought to he vnde 


An AQion of Debt 2 aner 
upon a judgment in an Action of 


Debt upon a Bond, and there being 


Judgment by Default, the Court was 


moved to award Damages, namely, 
Intereſt for the Money due upon the 


Judgment in the Action of Debt 
upon the Bond, without a Writ of 
Enquiry. The Chief Juſtice was at 


hirſt of Opinion, that a Writ of En- 


quiry ought to be awarded: But * 
was afterwards referred to the Pro- 


- - thonotary to aſſeſs Damages. 


It is in another Caſe. ſaid, that 


if there be Judgment by Default in 
an Action of Debt, the Court, as 


the Demand is certain, does ſome- 


times award Damages without a Writ 


of ien. 


5 it is in 5 Caſe ſaid, that the 


beate. never does this in an Action of 


Treſ⸗ 


_ DAMAGES. 


Treſpaſs, or in an Action upon the 
Caſe; becauſe theſe two Actions lie 
wholly in Damages. | 


If in an Action of Treſpaſs againſt 


two, who have both pleaded, one of 


the Defendants do afterwards make 


Default, a Writ of Enquiry ought, in 
order to prevent a Diſcontinuance, 


to be awarded as to him; but it is 
not neceſſary to execute it, before 


the Iſſue joined as to the other 


Defendant has been tried; becauſe, 
if there ſhould be a Verdict for the 
Plaintiff, the Defendants will be both 


109 


Bro. Dig 
cont; of 
Proceſs Þ!, 


25. 


liable to the Damages aſſeſſed, and if 


there ſhould be a Verdict for the De- 


fendant, the Writ of Enquiry may, 
notwithſtanding this, be executed 


for aſſeſſing Damages againſt the 


Defendant who made Default. 


L CHAP. 


1 Bol. Abr. 
578. Pl. 6. 


DAMAGES. 
CHAP, XXI. 


Of Damages where there is a Con- 
feſſion as to the W. hole or Part | 
ef the Action. 


N Action of Debt being brought 
for withdrawing Suit from a 
Mill, wherein Damages were al- 


ledged to the Amount of Forty 


Pounds, the Defendant confeſſed the 


Ero Dam. 


Pl. 3. 


Action. It was holden, that a Writ | 
of Enquiry was not in this Caſe ne- 
ceſſary, becaule the Plaintiff had, by 
confeſling the Action, admitted the 


Damages to be as alledged. 


In an Action of Debt for Money 
due upon a Bond and for Money lent, 
_ wherein the Defendant confeſſed the 
Action as to the Money due upon 
the Bond, and pleaded to Iſſue as to 
the Money lent; the Plaintiff prayed. 


Judg- 


PAN A ES. 


Judgment as to the Money due upon | 


the Bond. It was holten, that he 


was not intitled to Judgment as to 


this until the Iſſue was tried. At 


the Trial of the Iſſue the Plaintiff” 


was nonſuited; yet Judgment was at 
the Day in- Bank given for him as 
to the Money due upon the-Bond ;. 
and it is ſaid that he might have had 
Judgment as to this before, if he 


had entered a Remittitur as to the 


Money lent: 


Three Breackie of Covenant being. 
aſſigned in an Action of Covenant, 
the Defendant confeſſed the Action 


1rr 


as to one of the Breaches, and plead- 1 Barn. 


cd to iſſue as to the other two. A723: 


Town- 
Venire facias was awarded to try the ſhend v. 


Iſſues and to aſſeſs Damages as to the 
Breach confeſſed : A Verdict being 
found for the Plaintiff, the Jury aſ- 
ſeſſed Damages as to the two Iſſues; 
but omitted to aſſeſs Damages as to 
the Breach confeſſed. A Writ of En- 


L- 2 | quiry 


Pool. 


DAMAGES. 


| ; quiry was awarded for the aſſeſſing 
| of Damages as to this Breach, 


CHAN XXL: 


Of Damages where there is a 
| Demurrer. 


pro Dam. IT is laid down, that if there be 
„ Judgment upon a Demurrer, the 
Juſtices may award Damages without | 


a Writ of Enquiry. 


But whatever their Power may be, 
it is not at this Day uſual for the 
| Juſtices to award Damages in ſuch 
Caſe without a Writ of Enquiry. 


Rol Ab- In an AQion of Treſpaſs for reſ. 
57 * 4- cuing a Diſtreſs, » wherein Damages 
were 


5 


| 


—— ; 


DAMAGES, „„ 


were alledged to a certain Amount, 


the Defendant by his Plea juſtified 
the Reſcous. Judgment being given 


for the Plaintiff upon a Demurrer to 


the Plea, it was holden that the 


Tlaintiff was intitled to the Damages 


all-dged; becauſe the Defendant did 
by his Plea confeſs the Treſpaſs, and 
did not deny the Damages to "be. as 


aged. ä - 


If in an Action of Waſte che 1 Rol. A br. 
Defendant demur to the Decla- 57* he . 
ration, and there be Judgment upon 
the Demurrer for the Plaintiff, a 


Writ of Enquiry ought to be 


awarded. 


If the fs demur to part 12 Mol. 
of the Declaration, and plead to <8 
Iſſue as to the Reſidue, and Judg- 


ment be given for the Plaintiff upon 


the Demurrer. before the Iſſue is 


tried, he may enter a Nolle Proſequi 


as to the Iſſue, and have a Writ of 


1 Inquiry 


114 


8 Mod. 


108. 


* ” 


DAMAGES. 
Inquiry for aſſeſſing Damages upon 


the Judgment. But he cannot have 


a Writ of Inquiry until a Nolle 
Profſequi is entered; becauſe, unleſs 
he do by entering a Nolle Proſequi 
manifeſt a Determination not to try 


the Iſſue, Damages may be aſſeſſed 
upon the Judgment by the * who 


try the Iſſue. 


There being two, Counts in the 


Flemming Declaration, the Defendant demur- 
v. Parker. red to one and pleaded to Iſſue as 


to the other. Judgment was given for 


the Plaintiff upon the Demurrer 


before the Iſſue was tried, and Da- 
mages were aſſeſſed upon a Writ of 
Inquiry. Upon a Motion in arreſt of 


ſial Judgment upon the Demurrer, 


the Queſtion was, whether the Writ 


of Enquiry for aſſeſſing Damages | 


upon the Judgment, could be 


awarded before the Iſſue was tried 
or a Nolle Proſegui was as to that 
entred. 1 was holden, that the 


Writ 


DAMAGES. at 118 


Writ of Enquiry was in this Caſe 
well awarded; becauſe the Plaintiff 
had entered a Remittitur as to Da- 
mages N the Iſſue before, i it was 
awarded. Dach 


If the Defendant in an Action Lo 
demur to part of the Declaration, jj Main v. 
and plead to Iſſue as to the Refidua, Nicholas. 
or if in an Action againſt two, one 
of the Defendants demur to the whole 
Declaration, and the other plead to 
Iſſue as to the whole, the Iſſue ought 
to be firſt tried; becauſe if this be 
found for the Plaintiff, the Jury who 
try it may aſſeſs conditional Damages 


as to the Demurrer. 


If Iſſue be joined upon a De- Co er. 
murrer to Evidence, the Jury may #3 1 18 | 
be diſcharged without finding a Newbort. 
Verdict; but it is ſaid, that they may 
aſſeſs conditional Damages before 


they are diſcharged. 


* 


* 


F260 DAMAGES. BILE | 


Buy the 17 Car. 2. c. 7. p. 3. it is 
enacted, That if in any AQien of 
« Replevin,' depending in any of | 
„the King's Courts at Weſtminfler, 
judgment be given upon a De- 
«* murrer for the Avowant, or him 
„ who maketh Conuſance for Rent, 
the Court ſhall award a Writ to 
«enquire of the Value of the Diſ- 
« treſs, and upon the Return thereof 
“ judgment ſhall be given for the 
„ Arrcar of Rent, if the Goods or 
« Cattle diſtrained ſhall amount to 
that Value, and in Caſe they ſhall | 
not amount to that Value, then | 
n od much as _ ſhall amount | 
% unto.” 


| be Defendant in an Action of 
Replevin, for whom there is Judg- 
ment upon a Demurrer, is not inti- 

tled to the Judgment by this Statute © 
directed to be given, unleſs he have 
avowed or made Conuſance for Rent, 
"on 


| 


DAMAGES. 1 


that being the only Caſe which i 1s b 


therein ING: 


CHAP. XXIII. 


of Dna haz: this Pint. 


is nonſuited. "+4 


1 4 
19 $4 9594 Pl * 0705 7 


T is in the general true, that if 
the Plaintiff be nonſuited the De- 


3 is not intitled to N 


By the 21 H. 8. e. 19. 5. 5 it is 
enacted, That every Avowant, 
« and every Perſon who makes 
„% Avowry, . Juſtification or Conu- 
« ſance, as Bailiff or Servant, in any 


KReplegiare or Second Deliverance, 


« for n Cuſtome or Services, 
cc 
or 


118 DAMAG'ES.. 


« r for Damage feaſant, or other : 
„Rent, if the Plaintiff be nonſuited f 
ſhall recover Damages.” 


1 8 n e one Caſe, 
fb that if the Defendant in an Action 
eys v. | 
| Miſdale. of Replevin avow for Damage fea- 
ſant, and the Plaintiff at the Trial 
of the Cauſe be nonſuited, the Jury 
impanelled to try the Cauſe may aſ- 
W nme | 


t911 ti 37? 


ug FAY It is in another Caſe faid to be 

2 every Day's Practice for the Jury im- 

panelled to try the Cauſe, to aſſeſs Da- 

mages for the Defendant, in an = 
tion of Replevin, in Caſe the Plain- 
on be TING; 


— the Rc ON 2. þ. 19. it is 
enacted, « That if in any Action f 
et. Treſpaſs, or other Suit brought for 
taking a Diſtreſs or doing any 
„ Other Thing by Virtue of this 
« Statute, the Defendant plead Not 
« guilty, 


DAMAGES. | _ 149 


| 5 len, or make Avowry, Conu- 
e ſfſance or Juſtification, and the 
6 Plaintiff be nonſuited | after Ap- 
pearance or at the Trial of the 
Cauſe, the Defendant ſhall recover 
_ ©. treble Damages, to be aſſeſſed by 
| the Jury impanelled to try the 
© £; Cauſe, or upon a Writ of Enquiry, 
as the ſame ſhall require.” 


In an Action of Replevin, wherein x ord 
the Defendant avowed the taking as Raym. 59. 


Herbert v. 
a Diſtreſs for Money due upon a Rate Waters. 


made purſuant to the 43 Elise b. 2. 

the Plaintiff was at the Trial of the 
1! _ Cauſe, nonſuited. No Damage be- 
„ ing aſſeſſed for the Defendant by the 
Jury impanelled to try the Cauſe, a 
Queſtion aroſe, whether a Writ of 
Enquiry could be awarded. It was 
| holden that it could; and per cur. As 
it is by the 43 Els. c. 2, directed, 

| that Damages ſhall in ſuch Cafe be 
FO "ns pd the J wy Ot; to try 

| " ith i © Of the 


= DAMAGES. 
the Cauſe, or upon a Writ of En- 
quiry, as the ſame ſhall require, a 
Writ of FARE __ be awarded. 


Mod 6. In an Action of Treſpaſs, wherein 
| 8 the Defendant juſtified the taking of 
 _ Goods by Virtue of the 43 Elis. c. 
2. the Plaintiff was at the Trial of 
the Cauſe nonſuited. As the Jury im- 
panelled to try the Cauſe did not aſſeſs 
Damages for the Defendant, a Writ 
4141; U e was anden | 


BS the : 17 Car. 2. c. 1 2. it is 
enaQted, © That if the Plaintiff in 
* Replevin ſhall be nonſuit before I{- 
fue joined, in any Suit depending 
„ in any of the King's Courts at 
« Weftminſler, upon the Defendant's 
making a Suggeſtion of the Ar- | 
„ rear of Rent, the Court ſhall 
„ award a Writ to the Sheriff of the 


County where the Diſtreſs was t 
taken, to enquire touching the / 
« Sum in Arrear and the Value of * 


cc the | 
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« the Goods or Cattle Aiftrained, | 
« and upon the Return of the In- 
« quifitidn the Defendant ſhall have 
« Judgment to recover the Arrear 
« of Rent, in Caſe the Goods or 
Cattle diſtrained ſhall amount to 
that Value, and in Caſe they ſhall 
* not amount to that Value, then ſo 
much as they ſhall amount unto: 
« And in Caſe the Plaintiff ſhall be 
* nonſuit after Iſſue joined, the Ju- 
« rors impanelled to try the Iſſue 
„ ſhall enquire concerning the Sum 
« in Arrear, and the Value of the 
Goods or Cattle diſtrained ; and 
the Avowant or he who maketh 
Conuſance ſhall have Judgment 
4 for the Arrear of Rent, or for ſo 
„much thereof as the Goods or 
” Cattle amount unto.” 


In an Action of Replevin, wherein 1 Sid 380, 7 
the Defendant avowed for Rent in oma 
Arrear, the Plaintiff was at the per. 
Trial of the Cauſe nonſuited : But 
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the Jury impanelled to try the Caufe 
did not aſſeſs Damages in the Man- 
ner that is by the 17 Car. 2. c. 7. 
directed. It was holden, that a Writ 
of Enquiry could not be awarded; 


and per cur. As the Words of that 


Statute are, that the Jury impanelled 
to try the Cauſe ſhall, in Caſe the 


Plaintiff be nonſuited, aſſeſs Da- 


mages, no other Jury can aſſeſs Da- 


mages. 
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CH AP. XXIV. 


In what Caſes a Writ of Enquiry 

may be awarded, where the Jury 

| who tried the Iſſue have omitted 
to aſſeſs Damages. | 


T is laid down, that if the Jury 10 Rep. 
who tried an Iſſue, have omitted © 

to aſſeſs Damages, in a Caſe wherein 245 
if they had aſſeſſed exceſſive Damages 
an Action of Attaint would have 
lain, a Venire facias de novo may be 
awarded : But that a Writ of En- 
quiry cannot be awarded. 


The Reaſon aſſigned why a Writ Bro. A- 
of Enquiry cannot in ſuch Caſe be Ws * 


awarded is, that if exceſſive Damages 
M 2 ſhould 
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ty aggrieved would be without Re- 
medy ; in as much as an Action of 
Attaint does not lie upon a Writ of 


Enquiry. 


2 


10 Rep. It is in one Cafe laid down, that 

Coney wherever it is the Duty of the Jury 

Caſe. who try an Iſſue to aſſeſs Damages, 
as a Conſequence of or dependent 
upon the Iſſue, an Action of Attaint 
lies in Caſe — 5 l Da- 


| mages. 
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It would be extremely Kiev, 4 
„Poſſible, to reconcile what is laid 
down in this Cafe with what is laid 
down! in divers other Cafes. 5 
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11 Damages are n in a certain 
Action by Statute, in Caſe an Iſſue 
therein joined be found for a certain 
Party, and the Iſſue be found for 
that Party, the Damages appear to 
mne Conſequence of and 

dependent 


— 


| 
| 


ſhould be aſſeſſed thereupon the Par- 
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dependent upon the Ifſue, as Da- 
mages recoverable at Common Law 
are. 


If this be ſo, it ſeems to be as 
much the Duty of the Jury, who try 
an Iſſue to aſſeſs Damages in an Ac- 
tion wherein Damages are given by 
2 Statute, as it is to aſſeſs Damages 

in an Action wherein Damages are 
recoverable at the Common Law. 
And yet it appears from divers Caſes, 
that if the Jury, who tried an Iſſue 
| joined in an Action wherein Da- 
mages are given by a Statute, have 
omitted to aſſeſs Damages, a Writ of 
Enquiry may be awarded: Becauſe ® 
an Action of Attaint would not have 
lain, in Caſe they had nner ure 
"yp Damages E . 

If the Jury, 5 whom an ſue Dyer 35. 
joined in an Action of Quare impedit — 1. 
was tried, have een to aſſeſs the | 
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16 DAMA4CES: 


Damages given by 2 Weft. c. . a 
Writ of Enquiry may be ne n 


Clift Entr. If he . by whom an Ine 
%. joined in an Action of Dower, unde 
Nihil habet was tried, have omitted 
to aſſeſs the Damages given by the 
Statute of Merton, a Writ of * | 
quiry my be awarded. 
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e Jury, by: rebate an Iſſue 

TEL joined i in an Action of Replevin was 
tried, have omitted to aſſeſs the Da- 
mages given by the 7 H. 8. c. 4. or 
the 25 H. 8. c. 19. a Writ of En- 
quiry may be a warden. 


| * 

VIS. Rep. In an Aion of Torefoals — | 
— i an Overſeer. of the Poor, on the Ac- 

28 G. 2. count of ſomething done by Virtue i 

i K. B. of the 43 Eliz. c. 2. a Verdict was 


found for the Defendant: But the 


e 
— * 


— mmm — et es 
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5 Jury did not aſſeſs the treble Damages | 
given by that Statute... A Writ of | 
* was awarded, and by Den- 


nen 


DAA 


niſon J if Judgment. had been en- 
tered up the Application for a Writ 
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of Enquiry would have been too : | g 
late: But as it has not, the Court 


may award one. There muſt how- 


ever be, as a Foundation for award- 
ing the Writ of Enquiry, a Sug- 


geſtion entered upon the Pofea, that 
the Defendant was an Overſeer of 


the Poor, and that the Action was 
brought againſt him for a Thing 


done by Virtue of the 43 NA. c. 2. 


Py appears FREY divers Caſes, that 
if the Jury, who tried an Iſſue join- 


ed in an Action wherein Damages 


are recoverable at the Common Law, 


have omitted to aſſeſs Damages, a 


Venire facias de novo may be awarded, 


but a Writ of Enquiry” eannot ; be- 


cauſe an Action of Attaint would 


| have lain in Caſe they bas alleſſed 
- ENS CT + CALLED. 
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10 Rep. If the Jury, by whom an Iſſue 
88 joined in an Action of Detinue was 


Caſe, tried, have omitted to aſſeſs Da- 
Mich. 10 


Ja. 1. mages, aVenre facias de novo may be 


awarded, but a Writ of Enquiry 
cannot. 


Lord It is in a ſubſequent 80 ſaid by 
ag Hers Holt C. J. that in the Caſe of Burton 
bert v.. and Robinſon 17 Car. 2. in which 
Mich. the Jury who tried the Iſſue in 
W. 3. an Action of Detinue had omitted 

to aſſeſs Damages, a writ of Enquiry 


was awarded; but he adds that Me 


awarding of it was contrary to 


what is laid down in Cbeyney s 
© Cafe, and in his en, contrary to 


Nn 


10 Re p. 


Cheyney's 
Caſe . tried, have omitted to aſſeſs Dama- 


ges, a Venire facias de novo may be 


awarded, but a Writ of Enquiry x 


— 


h cannot. 
In 


I the 7 by whom an i Ive 
119. joined in an Action of Treſpaſs was 
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In an Action of Aſump fa, een Ms Rep. | 


was joined upon the Plea, . and a 


Verdict was found for the Plain- 


| No Damages being aſſeſſed by 


the Jury who tried the Iſſue, two, 
| Queſtions aroſe; Firſt, whether a 
_ Reſpongeas, oufter could be awarded; 
JZecondly, whether if the Court 
ſhould be of Opinion, that a Reſpon- T1 


deas ouſter could not be awarded, 


a, Writ of Enquiry could be award- 


ed for ſupplying the Defect of the 
Verdict in not aſſeſſing Damages. . 


It was holden that a Reſpundea- 
outer could not be awarded; 
and by Wilmot Ch. J. it is laid do enn 
in divers Caſes, that if the Iſſue joined 


upon a Ne of N be found for. 
the 


the Defendant had pleaded à Mg T, 


nomer of his Chriſtian Name, Iſſue Fa. & G. 


J in C. 84. 
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the Plaintiff the Verdict is peremp- 
tory, 


It was likewiſe holden that a Writ 


of Enquiry could not be awarded, 
and by Wilmot Ch. J. As an Action 
of Attaint would have lain, in Caſe 
the Jury by whom the Iſſue was 
tried had aſſeſſed exceſſive Damages, a 


Writ of Enquiry cannot be awarded: 


For it is laid down in'Cheyney's Caſe 
10 Rep. 119, and the Doctrine of 
this Caſe is recogniſed in divers Caſes 
that if the Jury who tried an Iſſue 


have omitted to aſſeſs Damages, in 


a Caſe wherein an Action of At- 


| taint would have lain if they had 


aſſeſſed exceſſive Damages, a Writ of 


Enquiry cannot be awarded. It has 


moreover been ſo conſtantly the 
Practice, where there has been a 


Verdict for the Plaintiff upon an 
Iſſue joined on a Plea of Miſuomer, 


for the Jury who tried it to aſſeſs 
Damages, 


DAMAGES. - "+ :-_ 


; W that no Iaſtance has heen.... 
produced, wherein a Writ of Enquiry 
was awarded after the Trial of the 
Iſſue. e 


A Venire facias de novo was award- 


ed. 


Of aſſeſſing Damages ſeverally 
- againſt the ſame 1 | 


HEREVER two, or b more "Rel Ab 
Cauſes of Action are OF... 1 
ed againſt the ſame Defendant, and 

there is a general Verdict for the 

Plaintiff, Damages 1. be aſſeſſed TE, 


n . 1 bob jt 926 roi! 


f 
{ 


And 
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— : q » 
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Dyer 35 And it is the ſafer way to have 


1 7 nt Damages aſſeſſed ſeverally in every 


_ 230. Or. fuch Caſe; for it is in the general 


Eliz. 560, 
Go. ja. true, that if entire Damages ate 


115-, . aflefſed, and the Action do not lie as 


to one of the Cauſes alledged Judg- 
ment may be arreſted: Becauſe it 
muſt in the general be intended, 


that ſome Part of the Damages is 


aſſeſſed as to that Cauſe for which the 
Action *. not lie. 


— 


ee eee. 


Mt. 5 wherein two promiſes are alledged, 


| Dauntley. the Defendant | plead Mon Aumpfit, * 


and there be a general Verdict for 


the Plaintiff, entire Damages may be 


aſſeſſed; becauſe chf Plea extends te to 
. both ane NETS 


40 55 i 


4-7 Crs. Elz. 71 Bia W155 11 much Caſe FU ſafer 
16% Way to have Damages aſſeſſed as to 
v. Reyne each promiſe ſeverally; becauſe if 
they are ſo aſſeſſed the Plaintiff, in 


caſe 
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DAMAGES. 
eaſe the Action lies as to one of the 
Promiſes, will be entitled to Judg- 


ment as to that, although it do not 
lie as to che other. 1 


1 


The following Diſtinction may ple. 
from divers Caſes be collected; — 3 


that if the Words, for which an = FLAY 
Action upon the Caſe is brought, 1 Rol. abr. 


were all ſpoken at the ſame Time, 9-50 


and there be a general Verdi& 


for the Plaintiff with entire Da- 


mages, judgment cannot be arreſt- 


ed, in caſe any of the Words are 


actionable, although others of them 
are not actionable; for that it muſt 


in this Caſe be intended, that the 
whole Damages were aſſeſſed for the 


Words which are aQionable : But 


that if the Words were ſpoken at 
different Times, and there be a 


Verdict for the Plaintiff with entire 


Damages, Judgment may be arreſt- 
ed, in caſe all the Words ſpoken at 


any one Time are not aclionable, 
e -*M 8 although 


DAMAGES. 


although ſome of the Words ſpokes 


at another Time are actionable; for 


Rep. Ca. 


Pr. in 
C.B. 118. 
1 Barn. 


that it muſt in this Caſe be intended, 
that ſome Part of the Damages was? 


aſſeſſed for Words which. are not ac- 
tionable. | 


No "Ir is taken of this Diſ- - 
tinction in divers other and more 


modern Caſes; it being in theſe lard 


337» 340. down generally, that if in an Action 


upon the. Caſe for Words, wherein 


. different ſets of Wotds are alledged, 


ment may be arreſted, in caſe all the 


there be a general Verdict for the 


Plaintiff with entire Damages, Judg- 


Words in any one ſet are not action- 


Cro. Car, 


20 White 
v. Riſden. 


able, although the Words in the 


other ſets are actionable; for that it 
muſt be intended, that ſome Part of 
the Damages was aſſeſſed for Words 
which are not actionable. | 


In an Acton upon the Caſe the 


Plaintiff alledged, that he delivered 


to 


DAMAGES. 


to the Defendant a Gelding to ride 
upon from London to Exeter, which 
was to have been re-delivered by the 
Defendant to the Plaintiff at Exeter: 
But that the Defendant rode the 
Gelding from London to Exeter, and 
from Exeter to London, and by that 
riding fo abuſed the Gelding that he 
became of little Value; and that 
notwithſtanding the Plaintiff did at 
Exeter require the Defendant to re- 
deliver the Gelding, he refuſed and 


full doth refuſe to re-deliver him. 


A general Verdict being found for 
the Plaintiff with entire Damages, 


it was holden that the Plaintiff was 


intitled to Judgment; and per Cur. 


Although the not re- delivering the 


Selding was the principal Tort, 


the abuſing of him afterwards was 


another Tort, and the Plaintiff may 
certainly recover Damages for both _ 
the Torts in the preſent Action. 
It has been ſaid, that if the Plaintiff 


can recover Damages for both the 
N 2 Torte 


136 
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Torts in the preſent Action, they 


ought not to have been both alledged 


in the ſame Count, If this ſhould be 
admitted, and it ſhould be further | 


Defendant did not Demur to the 


Duplicity, it by no means follows, ( 
that the Judgment ought to be 


admitted, that the Declaration would 
have been bad upon a Demurrer for 


arreſted.” On the contrary as the 


Declaration, but pleaded Not guilty, 


and there is a Verdict againſt him, 


, Saund. 


155. Ee- 


cleſtone v. 
Clipton. 


Upon a Motion in Arreſt of final 


the Plaintiff is intitled to Judge # 
ment, | | 3 


In an Action of Covenant, where- 
in four Breaches of Covenant were 
aſſigned, there was Judgment by 
Default, and entire Damages were 
aſſeſſed upon a Writ of Enquiry : 


Judgment, it appeared, that the 


that Realon arreſted. 


Action did not lie as to one of the ; 
Breaches, and the Judgment was for 


If 
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If in an Action of Debt, wherein 1 Brownl. 


Or 


two Contracts are alledged, there be ee 

a general Verdict for the Plaintiff, Freeman: 
it is the ſafer Way to have Da- 

mages aſſeſſed as to each Contract 
ſeverally ; for if entire Damages are 
aſſeſſed, and the Action do not lie 
as to one of the Contracts, Judg- 
ment may | be arreſted. 


% 


If in an Action A where Bro. Deti- 
in the Detaining of two Chattels is , top w 
alledged, there be a general Verdict Ante Page 
for the Plaintiff, Damages ought to 4. 

be aſſeſſed as to each Chattel ſeve- 
rally: Otherwiſe as the Plaintiff, in 

caſe either of the Things cannot be 
delivered to him by the Sheriff, is 

- entitled to Damages to the Value 
thereof, there muſt be a Writ of 

- Enquiry for the n 1. Da- 

mages. 


N 3 1 If 


— 
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Cro. Eliz. 


> v. 


3 8 


Hlicheock 


DAMAGES. 
I the Plaintiff in an AQion of 
Replevin declare in the Detinet, in 


which caſe Damages may be re- 
covered for the detaining of the 


Thing diſtrained as well as for the 


taking thereof, and there be a gene- 


ral Verdict for the Plaintiff, Da- 
mages ought to be aſſeſſed ſeverally; 
for if they are not ſo aſſeſſed Judg- 


ment may be arreſted, in caſe either 


the taking or the Kum be not 


well alledged. 


Fe an Action of Treſpaſs, wien | 
the Plaintiff had declared for the 


v. Harvey. breaking of his Cloſe and the ſpoil- 


ing of his Graſs, there was a general 


Verdict for him with entire Da- 
mages: But the Judgment was ar- 


reſted; it appearing that the Action 


did not lie as to the e of the 


__ Cloſe. 


| 


"4 


In 


DAMAGES. 
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In an Action of Treſpaſs; Wein 10 Rep. 


a Breaking of the Plaintiff's Cloſe, 


As a Maſter cannot recover Damages 


for the Beating of his Servant, unleſs 


it be alledged that by Reaſon of the 
Beating he loſt the Service of- the 


Servant, and that is not alledged in 
the preſent Caſe, the Plaintiff is not 
entitled to Judgment j for it muſt 
be intended that ſome Part of the 


Damages was aſſeſſed for the! n E.. 
of che e 0 71209 2103 £1 
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ley 1 v. Ot. 
and a Beating of his Servant were borü. 
alledged, there was a general Verdict 
for the Plaintiff with entire Damages. 

| Judgment was arreſted ;| and per Gur. 


In an Action of Treſpaſs, — Cro. Ja. 
an Aſſault,” Battery and /Wounding aich ha 


1 were alledged, the Defendatt- pleall- Cite 


ed Not guilty as to the Battery and 
Wounding, and a Juſtification as to 


the Aſſault. A general Verdict was 


found for the Plaintiff, and the Jury 
aſſeſſed 


7 


v x 
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1 Rol. Abr, II in an Adion of erer ere 
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Wan alleſſed Six-pence Damages as to the 
yu Batt attery and Wounding, and one 
Penny as to the Aﬀault. The Judg- 
ment entered upon the Verdict was 
reverſed in an Action of Error; and 


ßer Cur. The Jury ought not to 


have aſſeſſed Damages ſeverally as 
to the Aſſault ; becauſe this is in- 
cluded in the Battery and Wound- 


ing, and if this be ſo, they have aſ- 


ſeſſed double Damages for the ſame 
Thing, in * 10 no Power 
! to do. = 


# 
l ; 


$70.Pl.2. in the Converſion of two Chattels is 


alledged, there be a general Verdict 
for the Plaintiff, it is the ſafer Way 


to have Damages aſſeſſed as to each 


229 Chattel ſeverally - for if entire 


Damages are aſſeſſed by the Jury, 


and the Action do not lie as to one 
of the Chattels, e 5 be 
TAI" b. Fan Dan, 


* * 
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DAMAGES, as 
By a Rule of the Court of Common = 


Pha: of Michaelmas Term 1764 it 


is provided, That where a Verdi 
“ finds entire Damages, where Da- 

e mages are the Principal and Patt 
« is not actionable, although Judg- 
ment be arreſted,” a Venire facias 
% de Novo may by Rule of Court 


* iſſue as upon an ill Verdict, and 


upon the new Trial the Party 7 | 


.% bangs his Da 4119s ir 


A Fables "flak 4 Mite: is pur · 1 Ca. 
ſuant to this Rule been frequently * 15 
awarded in Actions upon the Cat * 337 
for Words. N | 


1 true it may! in ihe biber 1 


101 be, that if two Cauſes of Action 


are alledged, and there is a general 
Verdict for the Plaintiff with entire 


Damages, Judgment may be arreſted, 
in Caſe the Action do not he as to 


one, of the Cauſes, there are ſome 
Caſes, 
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Caſes, in which Judgment cannot 
be. arreſted, - notwithſtanding two 


Cauſes of Action are alledged, and 5 


the Action do not lie as to one of 


el Ar. If in an Action of Aſſump/it, 


577. Pl. 5. 


T. 6. wherein two promiſes are alledged, 
one of them be inſenſible, and there 


is a general Verdict for the Plain- 


tiff with entire Damages, Judgment | 


cannot be arreſted; becauſe it is 


not to be intended, that any Part of 


the Damages was aſſeſſed as to 0 the 
Promiſe which.) is inſenſible. 


Cart. in an Action of Treſpaſs. the 


Bridges „ Plaintiff declared for erecting a Wall 


Horner. upon his Soil, on the ſecond Day of 


. April in one Year, with a Continu- 
ando ſrom the twentieth Day of Fe- 


bruary in the preceding Year to the 5 


Day of exhibiting the Bill. A ge- 


neral Verdict being found for the 


Fr with entire Damages, it was 


1 
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upon | 
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upon a Motion in Arreſt of ug 2 
= ment inſiſted, that the Verdict 3 15 
bad; becauſe, the Jury haye aſſeſſed 
Damages for a Continuance of the 
Treſpaſs before the Treſpaſs was 
committed. The Verdict was holden 

to be good; and per cur. As that 

Part of the Declaration which al- 
ledges a Continuance of the Treſ- 
paſs is inſenſible, and conſequently 
void, it is not to be intended, that 
any Part of the Damages was aſſeſſed 
for the Continuance of the Faen 


"It is in one Caſe laid an chat Rol. Abr. 

if two Promiſes are alledged in an 577 Ps. 
Ad ion of Aſſumffit, it, one of which. is. 
$ impoſſible to be performed, and 
there be a general Verdict for the 
Plaintiff with entire Damages, Judg- 
ment cannot be arreſted; becauſe it 
I is not to be intended, that any Part 
I df te Damages was aſſeſſed as to the 
Promiſe, which is impoſſible. to be 

performed. 


A Di 


144 : 
1 Freim, 


83. Ni- 
chols v. 


Reeve. 


2 ſibility of performing a Promiſe, it is 
to be intended, that ſome Part of 
the Damages was aſſeſſed as to the 


DAMAGES. 


A Dittigction is taken by Vaughan | 
ch. J. between a legal Impoſſibility 


of performiig a Promiſe and a natu- 
ral one; and it may from what is 
faid by him in this Caſe be in- 


ferred, that if two Promiſes ire al- 


ledged in an Action of Aſimpit, the 


Performance of one of which is le- 


gally impoſſible, and there be a ge- 
neral Verdict for the Plaintiff with 


entire Damages, Judgment may be 


arreſted ; becauſe, as it is not to be 


preſumed that the Jury were conuſant 


of what amounted to a legal Impoſ- 


Promiſe which is legally impofſible 
to be performed: But chat if the 
Performance of one of the Promiſes 
be naturally impoſſible, Judgment 


cannot be arreſted ; becauſe it is not 


to be intended, that any Part of the 
Damages was aſſeſſed : as to this Pro- 


mile. 
In 


F Mio OS ! VU A as or te. 


DAMAGES. 


Is an Action of Treſpaſs the Plain Tree 
tiff declared for the cutting of his 
Graſs on the twentieth Day of Au- Reeve. 
gut in one Vear, with a Continuando 


to the thirtieth Day of September i in 
the next Year. A general Verdict be- 


ing found for the Plaintiff with entire 


Damages, the Queſtion was, whe⸗ 


ther Judgment ought to be arreſted. 
It was holden that it ought not; and 


fer cur. Where the doing of a 
Thing is afledged which was natu- 


rally impoſſible to be done, as the 
continuing to cut the Graſs in this 


Caſe certainly was, it is not to be in- 


tended, that any Part of the Da- 


mages was aſſeſſed as to ſuch Thing. 


4 
. 
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9 * . * * 


Of alſeſſing Damages ſeverally 5 
againſt different Defendants. 


f wet Anif 

| * Hir. 79. IN an Action upon the Cafe bd 

| | g ane. 1 two for a malicious Proſecution | 

are: of the Plaintiff for Felony, the Jury 
F+ rher, wo. 

' 4G, aſſeſſed Twenty Pounds Damages 

| | againſt one of the Defendants, a Juſ- 

Fi tice of the Peace who had committed 

i the Plaintiff, and Two Hundred 

i} Pounds againſt the other who had 


1 you 5  Phantif and King 
Ch. 


. z 


* 
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Ch. J. before whom the Cauſe was 
tried, directed the Verdict to De ta- 
ken | in this Manner, | 


In an Action upon the Caſe againſt * 920 
four for a malicious Proſecution, the l owheld 


v. Bancroſt 


Jury would have aſſeſſed Eight Hun- anc cadets, 
dred Pounds Damages againſt one of 1 56. | 
the Defendants, and One lied 1 
againſt each of the other three: But 
Raymond Ch. J. before whom the 
Cauſe was tried, being of Opinion 
that the Damages could not be aſſeſ- 
ſed ſeverally, the Jury found a ge- 
neral Verdict with Eleven Hundred 
Pounds Damages. 45 


An Action of Debt upon a Bond Pro. Sev. 
Will brought againſt two by ſeve- bs. 
ral Præcipes, it was holden that 
the Damages muſt be aſſeſſed ſeve- 
rally, for that if this was not done! 
the Judgment would not agree 
with the Writs. But it was like- 

9 * wiſe 


* 


1s - | - DyGACES. 


wiſe holdeny: that the Plaintiff could 
take out Execution againſt UF one 
of the Defendants. 


— _— In an » Aden of Maintenance a- 
9 gainſt two, wherein one of the Defen- 
dants pleaded Not guilty, the other 

a Juſtification, there was a general 
Verdict for the Plaintiff with entire 
Damages. It was holden, that Da- 
mages ought to have been aſſeſſed 
teverally ; for that the Torts in the 

Caſe of Maintenance muſt always be 
ſeveral. ** 


Rulſt. ts 11 is in one Cafe laid down, that 
Sampſon if in an Action of Treſpaſs for a Bat- 


v. Gideon 


and ano- tery againſt two, wherein both the 


ther, | 


Trin. g ja. Defendants have joined in the Plea of 


„Not guilty, there be a general Ver- 


dict for the Plaintiff, Damages 

ought to be aſſeſſed ſeverally ; for 
| that as the Stroke of one of the De- 

fendants could never be the Stroke 
bt 4 
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1 of the other, the ne could not 


ſiue ſeverally. The Verdict was hol- 


de a Joint Act. 


But 3 it may be Auwa from diners. - 
Caſes, both prior and ſubſequent 
| W that this Caſe is ö not Ben. 


In an Action of Trefoal agai inſt * u | 
two for cutting down Trees, aca | 
the Defendants/had pleaded different 
Pleas, they were both found Guilty. 
It was holden that entire Damages 
ought to be aſſeſſed, for that although 


the Pleas are ſeveral it is but one 
1g peg | 


In an Addion of r Treſpaſs "a an Oro. Eliz. 


Aſſault and Battery againſt three, two we 1 4 


of the Defendants pleaded Son Aſault Willward 


and others, 


Demeſue, the other Not guilty. Hin. 4; 
The Iſſues joined upon both Pleas Elia. | 
were found for the Plaintiff; but 


Damages were aſſeſſed as to each I, 


den to be bad; and per cur, As the 
111 43. Tireſ-⸗ 
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Treſpaſs is alledged to be a joint one, 
and the Defendants are found to have 


been equally Guilty, entire Damages 


_ ought to have been aſſeſſed. 


11 Rep. 3. ay is in one Caſe lard down, "I 
Heydon's 


Cafe, if in an Action of Treſpaſs brought 


. 10 againſt two for a Battery and Wound- 


ing, there be a general Verdict for 


the Plaintiff, and Damages are afleſ- 
ſed ſeverally, the Verdict is bad, not- 


withſtanding that much the greater 
Part of the Injury was done by one 


5 of the Defendants; for that the Act 
of one of the Defendants is to be 


conſidered as the Act of both; and 
it makes no Difference in ſuch Caſe, 


whether the Defendants have join- 


ed in the ſame Plea, or have nen 
different Pleas. | 


n In an AQion of Treſpaſs wn: 
Cale two for an Aſſault, Battery and 
rin. 10 | 


þ | Jaz, Wounding, one of the Defendants 
pleaded Not guilty as to the Wound- 


ing, 


- WT 


A I. 


tl 
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ing, and juſtified as to the Reſidue; 


the other juſtified as to the whole. 
The Iſſue joined upon the Plea of 


the former Defendant was found for 


the Plaintiff, and Damages to the 
amount of Twenty Pounds were aſ- 


ſeſſed therenpon. The Iſſue joined 


upon the Plea of the latter Defen- 
dant was likewiſe ſound for the Plain- 


tiff, and Damages to the Amount of 


One Hundred Pounds were aſſeſſed 
thereupon. Judgment being enter- 
ed up for the ſeveral Damages, it 


was reverſed in an Aion of Error; | 


and per eur, As this Action was 
brought for a joint Treſpaſs, and both 
the Defendants are ſound Guilty, the 


Jury ought to have aſſeſſed Damages 
Jointly againſt both, notwithſtanding 


the Defendants have ſevered in their 
Pleas. The Miſtake of the Jury, in 
aſſeſſing Damages feverally, might 
have been cured by entering up Judg- 


ment n =P one of the Defen- 
| dants; 


#4 


1514 
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= dants; but as this is not gone the 
| nr og is bad, 


— 2 — 


11 for. ann. 2 ih tat reſale 1 FE 
— 4 and BB. for an Aſſault, Battery, falſe 0 
and ano- Impriſonment, and taking Goods, | | 


me . 4. pleaded Not guilty to the whole 


Treſpaſs, B. pleaded Son Aſſault De- 


NS Rs — ; DD — 
D . a xaos 
9 * K 


. 
meſne as to the Aſſault, but made no Þ 
l Anſwer as to the Reſidue of the Trel- p 
| | paſs, Iſſues being joined upon both WF 
| 1 Pleas, there was a general Verdict for t] 
_ the Plaintiff with entire Damages. a 
[ ” Upon a Motion in Arreſt of Judg- A 
118 ment it was inſiſted, that Damages 7 
{ 1 | ought to have been aſſeſſed feverally; i d 
; Þ for that as B. was only found Guilty 'F fe 
| 1 of the Aſſault, this being the only 4 
ä 1 15 Thing in Iſſue as to him, the ſame . 
138 Damages ought. not to be aſſeſſed 
; ö | © againſt him as againſt 4, who was F: 
1 found Guilty of the whole Treſpaſs. ir 
El It was holden that Judgment ought 


-- 
not to be arreſted; and per cur. As £2 
the whole Treſpaſs is charged to have 
been 


2 
Pn 
— > 
; 


he 


le 


ble 
e- 
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been committed at the ſame Time, 
and by both the Defendants, and 
there is a general Verdict for. the 
Plaintiff, they are both liable to the 


Ame: Damages. 


In an Action 15 Treſpaſy ts a. gl 1 4. 
two, wherein there was Judgment * 
againſt both by Default, Twenty Hil! W. 
Pounds Damages were aſſeſſed upon 1 5 
a Writ of Enquiry againſt ane of 
the Defendants, and only one Penny 
againft the other. The Judgment 
was arreſted upon the Authority = | 
Heydon's Caſe, wherein it is laid 


down, that if the Treſpaſs be eon- 
feſſed by two Defendants Damages. 


cannot de aſfeſſed ſeverally. 


In an Action of Trefpaſs.againft Stra.1140, 
Houſe, Slater and Goodacre, for tak- Spe 


v. Houle, 


ing Goods and a falſe Impriſon- Slater and 
ment, there was Judgment by de- Trin. 1j 

fault againſt Haſe, Slater demurred, G. 2: 

Goodacre * Not Guilty. The 


Idue 


4 


was tried, was of Opinion, that as 
the Defendants had not joined! in a 
Plea, the Jury might do this, and 


DAMAGES. 


ſue joined upon the Plea of Good- 
acre being found for him, the Jury 


who tried this proceeded to aſſeſs 


abſolute Damages againſt Zouſe, and 
contingent ones againſt Slater. A - 
Queſtion ariſing, whether the Jury 
could affeſs greater Damages againſt 

one of theſe than againſt the other, 


Lee Ch. J. before whom the Caule 


Damages to the Amount of a Hun- 


dred Pounds were aſſeſſed againſt 
Slater, and only One Shilling Do. 


mages againſt N 


This Opinion is not reconcileable 


with what is laid down in divers of 


the Caſes which have been cited, 


namely, that wherever two Defen- 
dants in an Action of Treſpaſs are 
_ equally Guilty, greater Damages can- 
not be aſſeſſed againſt one of them 
than againſt the other. 


If 
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Af in an Action of Treſpaſs i 11 1 6. 
two, one of the Defendants be found 3 
Guilty at one Time, and the other 
at another Time, Damages ought to 


be aſſeſſed ſeverally. | 


4s an Action of Treſpaſs againſt Bro Dam, 
A. and B. for beating a Servant of 
the Plaintiff, whereby he loſt the 


Service of he Servant, and for tak- 
ing the Goods of the Plaintiff, both 
the Defendants were found Guilty _ 


of the taking of the Goods; and A. 
was found Guilty of the Battery; 3 
But as to this B. was found Not 
guilty Ten Shillings Damages 
were "aſefled againſt A. for the Loſs 
of Service, and Five Shillings againſt | 
both the Defendants for the taking 
of the Goods. The Judgment was, 
that the Damages of Ten Shillings 
ſhould be recovered againſt A. and 
the Damages vf Five Shillings againſt | 
both the enn e 227 that the 
11501 1955 Plain | 
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Plaintiff thould/ be amerced for his 
falſe Clamovnr as to B. in alledgin 8 


chat he ene the n 


"The Book is ſilent as to that Mat- 
ter; but it is probable that the beat- 


ing of the Servant and the taking of 


the Goods were at different Times; 
otherwiſe this Caſe is not reconcilea- 
ble with divers which have been be- 
fore recited. | 


Cro. Eliz. It is laid down in one Cate that 
— Damages ought to be aſſeſſed ſeveral- 


ten uv. 


berge, ly, in an Action of Treſpaſs againſt 
ther, Hill. two, in Caſe one of the Defendants 


43 Eliz. be found Guilty of Part of the Tref- 
paſs, and the other of the whole 


—_— j- 


11 Rep. 7. The n is id donn in a bb 


4 Gl 75 amen Caſe. | 


Trin. 10 


. 1. 
> And it is in den ſunſequent 


Whitewell Caſe faid, that 1 In an Action of Treſ- 


Short, 
Hil. 21 paſs againſt two, wherein one was 


C. 5 | found 


4 


found Guilty of Part of the Treſ- 
_ paſs and the other of the whole 


| paſs were committed at different 
| theſe Caſes, that the Act of any one 


Party to a Treſpaſs is always to be 
_ conſidered as the Act of every Party 


| fendants both joined in pleading Not 
_ guilty, one of them was found Guil- 


and Not guilty as to the Reſidue 3 


Diel. v9 


thereof, Judgment was arreſted; be- 
cauſe Damages were aſſeſſed. G 


But theſe Caſes are not recon- 
cileable with divers that have been 
before cited; unleſs it be ſuppoſed 
that the different Parts of the Treſ- 


Times; it appearing clearly from 


thereto. 


In an AQion of Thaw cr againſt Cro. Of: | 
two for the Converſion of two thou- $419 


ſand Loads of Coal, wherein the De- and 
Dawes. 


ty as to a certain Number of Loads, 


and the other was found Guilty as to 
a certain Number: of Loads, and Not 
Ne | guilty 


n DAMAGES. 
guilty as to the Reſidue. . Damages 


Judgment having been entered up 
for the Damages aſſeſſed againſt both, 
it became a Queſtion in an Action of 
Error, whether Damages could be 
_ aſſeſſed ſeverally. It was holden that 


Power to aſſeſs Damages againſt each 
Defendant ſeverally for the Number 
of Loads converted by him; and as 
they have exerciſed this Power, the 
Plaintiff is intitled to Judgment for 
the Damages aſſeſſed againſt both. 


* ä — 31. 7 2 
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2 two, who pleaded different Pleas, 


worth v. there was a general Verdict for the 
| "area Plaintiff, with a Hundred Pounds 
Damages againſt one of the Defen- 
dants, and only Fifty Pounds againſt 
the other. judgment being entered 


up igainſt both for the r of a 


having been aflefſed ſeverally and 


they might; and per cur. Notwith- 
ſtanding the Plaintiff has alledged a 
joint Converſion, the Jury had a_ 


o Gar, In an Appeal of Moybem againſt | 


Hun- 


o 
OR 
RM WES — 


G — ww A _ﬀ83 A [9 wed ko. 
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Hundred Pounds, it became a Queſ- 
tion in an Action of Error whether 


Judgment could be entered up in this 


Manner, without having firſt entered 


a Remittitur as to the Fifty Pounds. 
It was holden that it might; and per 


cur. Although the Plaintiff could 


not recover the Damages aſſeſſed 
againſt both the Defendants, it was 


not neceſſary to enter a Remittitur, 


in as much as he has by entering up 


Judgment for the Damages of a 
Hundred Pounds waved his Right to 
the 5 of Fifty Pounds. 


_ 
- 
— * - 
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* an AQion of Treſpaſs againſt o de Car. 


Biſhop and another for an Aſſault and 


w alſh v. 


Battery, one of the Defendants plead- Biſhopand 


another. 


ed Not guilty, the other a Juſtifi- 1111, 6 
cation. A general Verdict being Car. 1. 


found for the Plaintiff, whereby Da- 


mages were aſſeſſed ſeverally, the 


Plaintiff entered up Judgment againſt 


Biſhop : But before he did this he en- 


towed: a Molle profequi as to the other. 
| P 1 Defen- 


> — - — — — _ 
dition 2-4 — —— l 2 by _— T 1 
* 4 D * — 2 
— 
8 * 97 © — — 
nnn * —  w__—_ar_e_ * 
N — — c N 


— — 


2 Vu. * 2 A — . * 5 3 
OO Fo Sr — > -7 rewind 
vc |: . — Be ar Ko — 63 r © 
Sad > 8 3 


4 ——ꝓ— 2 —— — _— 


. 


. 


A 
EDS 
2 * 


————— — 
8 — 
— 2 — 
1 - 
* ww "5 
— — 
8 \ - > + 


1 


4 — = 
———— 
r 


A e 
C 
=Y 


"DAMAGES. 


Defendant. | An Action of Error bes 
ing brought it was inſiſted ; firſt, that 
the Jury had no power to aſſeſs Da- 


mages ſeverally; and ſecondly, that 
if they had a Power to do this, the 


entering of a Nolle Freſequi as to one 


of the Defendants, which amounted. 
to a Confeſſion that the Plaintiff had 


no Cauſe of Action againſt him, did. 
operate as a Releaſe to him; the 
_ Conſequence of which will be, that 
as the Noelle proſequt was entered be- 


fore Judgment was enteredup againſt 


- Biſhop, it was a Releaſe to him alſo. 


The Judgment was affirmed; and per 


cur. Damages ought. not to have 
been aſſeſſed ſeverally: Yet as no 


Advantage is taken of their being ſo 


aſſeſſed ; but on the contrary, ' the 


Plaintiff has, by entering a Nolle pro- 
ſequi, given up his Right to the Da- 


mages aſſeſſed againſt one of the De- 


fendants, the Miſtake of the Jury! is 


immaterial, The entering of a Nolle · 


profſequi as to one of the Defendants 
b. "2 did 


a et 
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did not amount to a Confeſſion that 
the Plaintiff had no C auſe of Action 
againſt him, nor did it operate as a 
Releaſe to him; it being nothing more 
than a Declaration that he will pro- 
ceed no further againft him. It ap- 
pears from divers Cafes, that where 
two Defendants in an Action of 
Treſpaſs have pleaded different Pleas, 

= the Plaintiff, in caſe both be found 
nn guilty, and Damages are aſſeſſed ſe- 

= verally, may enter a Nolle proſequi as 
to one of the Defendants, and enter 

up Judgment againſt the other. 


e an Action of Treſpaſs hf Carth. 10; 
= Strode and Pemberton for an Aſſault, Kadney v. 
Battery and falſe Impriſonment, and and Pem- 
impoſing the Crime of Treaſon, _ +. a 
wherein both the Defendants joined Ja. 2. | 
in the Plea of Not guilty, there was 
a general Vesdia for the Plaintiff 
with a Thouſand Pounds Damages 
againſt Strode, and only Fifty Pounds 2 
cam Pemberton. A Molle proſequi 
P 3 being 


& 
* 
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2 
* 
= 

el 
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being entered as to Pemberton, it was 
upon a Motion in Arreſt of Judg- 


ment againſt Si rode inſiſted, that the 
Caſe of Walſh v. Biſhop and another, 


Cro. Car. 243. wherein it was hol- 


den, that the Miſtake of the Jury 


in aſſeſſing Damages ſeverally was 


cured by entering a Nolle profequi 


as to one of the Defendants, is very 


different from the preſent Caſe ; the 
two Defendants having in that Caſe 
pleaded different Pleas. On the other 
Side it was inſiſted, that the Miſtake 


of the Jury in aſſeſſing Damages ſe- 


verally againſt two Defendants in an 


Action of Treſpaſs, is in all Caſes 
cured by entering a Noelle proſequi as | 


to one of them before Judgment 1s 


entered up againſt the other: For 
that, as the Perſon who brings an Ac- 


tion of Treſpaſs is not obliged to 


make all the Parties go the Treſpaſs | 


Defendants, there is no Reaſon that 
he ſhould be obliged to proceed 


: againſt all of them for the Damages 


aſſeſſed. 
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aſſeſſed. Judgment was given by 
the Court of King's Bench for the 
Plaintiff; and the Judgment was 
afterwards affirmed both in the 'Ex- 


cbeguer Chamber and in che IR yy i 
Lords. 1 


CHAP. XXVII. 


— 


To. A Time Pane may be 
aſſeſſed. 


F there be a Verdict for the De- 10 Rep. 
117, Pil- 


mandant in an Action of Entry ford'sCafe 
ſur Novel Diſſedlin, Damages can only 1 — 
be: aſſeſſed to the Time of finding FO 
it; and if a Writ of Enquiry be, 
awarded in ſuch Action, Damages 
can 


_ Caſe. 


can only be aſſeſſed to the Time of 
en it. | 


* 


ford's reddat of Rent, the Demandant may 


recover Damages to the Day that 
Judgment is given. 


46. Wel It has in one Caſe been holden, 


er v. Ne- that Damages may be recovered, 
vil. 
of Dower unde Nihil habet to the 
Time of the Inquiſition. 


2 Barn. [It has in another Caſe been 
= 5 holden, that upon a Writ of Enquiry 
Penrice. in an Action of Dower- unde Nihil 
habet, Damages can only be recover- 
ed to the Time of awarding * 


Writ. 


But this Caſe 40 nd hem to be 
Law: It being expreſsly provided 


in the Statute of Merton, by which 
the Action of Dower unde Nihil hahet 


— 


16 f is faid, WEE in a Preise quod 


upon a Writ of Enquiry in an Action 


DA by 


is. given, « That a Widow ſhall 

« recover Damages in this Action 

7 from the Time of the Death of 
« her huſband, unto the Day that 
% the by. Judgment of our Court 

| © have recovered | ſeiſin of her 
9; Dower.” | | 


Damages are not recoverable in an 2 lat. 3o4· 
Action of Waſte, for tn commit- 
ted pending me AQtion. | 


LY — 3 


But ne may be bet in Ibid. 
an Action of Eſtrepement, which is 
brought pending an Action of Waſte, 
for Waſte committed pending: the 
* 243 7 We TO er 


. 4% 
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In an Action af  Aſumpſit the Lord 
| Plaintiff declared upon a Promiſe: 8 Ba- 
made the 19th of June 1718, to pay . 
for Neceſſaries provided for the De- 5 
fendant's Son, and alledged that he 
had provided Neceſſaries for five 
Years and nine Months thence 
fu: 25 fol- 
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following, There being a Judgment 
5 by Default, the Jury upon a Writ 
of Enquiry, which was executed on 

the third Day of February 1723, 
aſſeſſed Damages generally, and final 
Judgment was given for the Plaintiff. 

An Action of Error being brought 

the Judgment was reverſed; becauſe 
Damages were aſſeſſed for 8 
provided, not only aſter the Action 
was commenced, but alſo after the 
Execution of the Writ of Enquirj; 

in as much as the five Years and 

nine Months, in Caſe the Months 

were to be computed as Calendar 
Months, did not expire until the 
15th of March 1723, and in Caſe 

they were to be computed as lunar 


Months, not until the 25th of Fe- 
Oy 1723. 


MS. <a In an Aion of Afumpfi, upon MW. 
gland, a Written Contract to pay a certain * 
Mich 1 G. Sum of Money with Intereſt, it was 1 


N 5 olden, that Intereſt ſhould be com- 
| pred 


8 pre 


* „ 


eee 
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puted to the Time of the Judgment; 
and by Lord Mansfeld Ch. J. An 
Action of Aſumpfit, although it be 
nominally brought for Damages 
only, is in reality brought for a 
ſpecifick performance of the Con- 


tract. As a new Action cannot in 
| this Caſe be brought for the Intereſt, 
which became due after the Com- 


mencement of the Action, if this 
cannot be recovered in the preſent 
Action the Plaintiff muſt loſe it; 
which would ve very unreaſonable. | 


In Gori of Equity, Intereſt i in *y 


| Caſe like the preſent is always com- 


puted to the Day when it is probable _ 
the Maſter's Report will be conſirm- 


4 ed; and there ſeems to be no Reaſon, - 
'S why a Jury, in aſſeſſing Damages, 


ſhould not in a Caſe like the preſent 
compute Intereſt to the Day upon 
which Judgment may be ſigned. In 
the preſent Caſe, as the Jury have 
not aſſeſſed D to any certain 
Amount, 


168 De 


Amount, the Court may eder Inte- - th 
reſt to be computed to * Time of ſe 

the ee Win e, to e . 

| 5 | | „„ bi 

2 Saund. + 3 an 1 upon - che Caſe for fo 
nde ſeducing an Apprentice of the Plain- W tc 
0 tiff's: By Reaſon whereof the Plain- fr 
Lok. as tiff loſt the Service of the Apprentice ar 
S.C. for the Reſidue of the Term he Was A 
bound for, there was a general Ver- h 


dict for the Plaintiff with entire 
Damages. Judgment was arreſted; 


and per Cur. As entire Damages are 1 A 
aſſeſſed, and it appears from the De- W B 
claration, that the Term for which re 
the Apprentice was bound is not ir 
expired, the Plaintiſf, if Judgment E 
ſhould be given for him, would re- d 
cover Damages for a Loſs of Service e 
ſubſequent to the commencement of n 


the Action; whereas he ought only , a' 
to recover Damages for the Loſs of fi 
Service ſuſtained |at the Time of MW P 

bringing the Action. It has been b 
1 laid, eat the Court may intend, 0 
that 
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that the Damages aſſeſſed were aſſeſ- 
ſed for the Loſs of Service ſuſtained 
at the Time of bringing this Action; 
but the Court cannot intend this ; 
for the Court muſt in every Caſe in- 
tend, unleſs the Contrary appear 
from the Verdict, that the Damages 
are aſſeſſed for the whole Cauſe of 


Action alledged by the Plaintiff in 
his Declaration. 


Upon a Writ of Enquiry in an Lord 
Action of Covenant, in which the 1 
Breach aſſigned was the not having Sbortridge 
repaired certain Premiſſes, the Jury, 3 
in aſſeſſing Damages, computed the 
Expence the Plaintiff had been at in 
doing Repairs, which became ne- 
ceſſary between the Time of com- 
mencing the Action and that of 
awarding the writ of Enquiry, and 
final Judgment was given for the 
Plaintiff. An Action of Error being 
brought, the judgment was affirm- 


ed; and per Cur. If it appeared to 
Q 
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the Jury, that the Premiſſes became 


1 Ventr. 


1 OJ. 
Ward v. 


Rich, 
Mich. 22 
Car. 2. 


1 


Ra ym. 


field v. 


more out of Repair after the com- 
mencement of the Action, they did 
right to conſider this in aſſeſſing Da- 


mages. 


In an Action of Treſpaſs for 


taking away the Wiſe of the Plain- 


tiff, and detaining her to a Day ſub- 
ſequent to the Day of exhibiting the 


Bill, there was a general Verdict for 
the Plaintiff with entire Damages. 


Judgment was arreſted ; and per Cur. 


It muſt be inetnded, that the Jury 


have aſſeſſed Damages for detaining 
the Wife during the whole Time 
mentioned in the Declaration; and 
conſequently, that they have. afle(- 
ſed Damages for the Detention of her 


at a Time ſubſequent to the Com- 


mencement of the Action; which 
they ought not to have done. 


In an Action of Treſpaſs, wherein 
3.29. Bras- the Plaintiff alledged that the Defen- 


dant 


„r 
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dant aſſaulted, beat and impriſoned Lee, 


him upon the firſt Day of October yy 
in the ninth Vear of the Reign of 
William the third, and detained him 
in Priſon for the ſpace of four 
Months, there was a general Verdict 
for the Plaintiff with entire Damages. 


171 


Paſch. 1g 
W. 3. 


Judgment was arreſted; and per Cur. 


As the Declaration is of Michaelmas 
Term, and entire Damages. are aſſeſ- 
ſed, the Jury have aſſeſſed Damages 


for the Impriſonment of the Plaintiff 5 
at a Time ſubſequent to the Com- 
mencement of the Action; which 


chey had no Power to do. 


Tas an Action of Treſpaſs the Plain- 
tiff declared for the taking away of 


his Wife, per No Coiſarlium eus Per 


maguum Tempus, viz, per Spatium unius: 


10 Mos. 
273. Wal- 
ter v. 
Warren, 


Hil. 1G.t, 


Anni amiſit. A general Verdict being 


found for the Plaintiff with entire 


Damages, it was on a Motion in 


Arreſt of Judgment inſiſted that the 
Vera | is bad, Damages being there- 


Ws. 


= „ - oa L 
* 


DAMAGES. 


by. aſſeſſed for a Time ſubſequent 

both to the bringing of the Action 
and the Verdict, and the Caſe of 
Hamilton and Vere, 1 Lev. 299, was 


relied upon. It was on the other ſide 
inſiſted, that what is alledged under 
the per quod is not to be conſidered 
as the Cauſe of Action, but as 
laid merely in Aggravation of Da- 
mages, and further, that if it is to be 


conſidered as the Cauſe of Action, 
the Words per magnum Tempus being 
ſufficient, the other Words per ha- 


tium unius Anni may be rejected as 
ſurpluſage. The Caſe was adjourned: 


But by Par#er Ch. J. As it is uncer- 
tain for how much of the Time al- 
ledged the Jury did aſſeſs Damages, 
it may be intended, that they aſſeſſed 


them only to the Time of the 
Verdict. 


CHAP. 


DAMAGES. 


"CHAP. XXVII. 
Of encreaſing or abridging the Da- 
mamages aſſeſſed by the Jury who 


tried the Ifae Joined | in an Ae 


tion. 


I HE Power of encreaſiag tlie 


Damages which have been 
aſſeſſed by the Jury, who tried 


the Iſſue joined in an Action, has | 
not for many Years been exerciſed 


by Courts in an Action, except in 


an Action for a. corporal Hurt; 


173. 


110 the Power of abridging ſuch Da- 


mages, is not at this Thy Gxerelſed: in 


any Action. . bod 


} 


As the Paid of encreaſing cn 
Damages is ſtill exerciſed in af 


n for a corporal Hurt, the 
Q 3 | Know- 


— 


— — 89 — 
= 

/ ” 

" 


- 


Knowledge of the Law relative | 
>  theretois quite neceſſary ; and it will th 
ws not it is hoped be thought improper, 7 

to ſhew how the Law ſtood, while E 

the Power of encreaſing or abridging ar 

ſuch Damages was exerciſed by in 

Courts in other Actions as well as in I 

an Action for a corporal Hurt. tr 

Ida . | fie 

1 Bol. Juſtices of N/ Prius, before whom m 
A * 6h the Iſſue joined in an Action was by 


tried, have no Power to encreaſe 


the Damages en by the. ent 


he 

yg 9 8 It is laid ore that the Juden of | be 

Sep Abr. the Court, wherein the Action for a W 

572. Pl.8. Mayhem is depending, cannot en- ne 

creaſe the Damages aſſeſſed by the E 

Jury who. tried the Iſſue joined th 

therein, notwithſtanding the Judge of 

: before whom the Iſſue was tried do a 

certify, that it appeared to him upon m 

a View of the Mayhem, that the th 
. are too ſmall. 


But 
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. 


But it has been holden, chat if at Lord | 


the Trial of the Iſſue joined in an 


Evidence be given of a Great Wound, 


and a Certificate of the Evidence be 


indorſed upon the Poftea by the 


Judge before whom the Iſſue was 
tried, the Court, upon ſuch Certi- 
ficate and a View of the Wound, 


may ' encreafe the Damages aſſeſſed 
* the Jury. | wy: 


It was moreover in this Caſe 
holden, that if the Iſſue was tried 
before a Judge of the Court in 


which the Action is depending, it is 
not neceſſary that a Certificate of the 


Ra 1 
177. Cook! 
Action of Treſſ paſs for a Wound, . Beal. 


Ibid. 


Evidence ſhould-be indorſed upon 


the Pgſeu; for that, upon a Report | 
of the Evidence by the Judge and 
a View bf the Wound, the Court 


may encreaſe the Damages, al- | 


though there be not eh. a Certifi- 


cate. 


It 


" 4 
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Bro. Dam. It; is laid down, that if any Juſtice 


ne of the Court, wherein an Action for 
572. Pl. 9. a Mayhem is depending, the Court, , 


although the View was not had in 


Court, may upon his Report encreaſe 
the Damages aſſeſſed by the Jury, 
who tried the beer NN in 29051 


Action. | 


OB ai en OE Git l ie e- 
353. 4- mages aſſeſſed by the Jury, who tried 


non. Hil. | 
gee: 2. the Iſſue joined in an Action for a 


Mayhem, cannot be increaſed by the 
Judge of an Inferior Court. 


£ 


Sir Tho. But in another Caſe it was holden 
* * in an Action of Error, that the Judge" 


Mich. 33 of an Inferior Court may, upon a' 
** View of the Mayhem! for Which 


the Action was brought, encreaſe 
the Damages aſſeſſed by the Jury, 


who tried the Iſſue . in e 
Action. 4 $8 | 
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11 is in one Caſe laid down ehe- Bro. 
rally, that the Damages aſſeſſed by 19 
the Jury, who tried the Iſſue joined 

in an Action, can neither be en- 

creaſed nor abridged by the Court; 
for that the Remedy of the Party 
who is diſſatisfied with the Verdict 


is by an Action of Attaint. 


But it is in \ another Caſe aid, "that Bro. 1 
what is laid down in this Caſe ex- f. . — 
tends only to Actions, wherein the 

Court cannot come at a certain 


Knowledge of the Damages which 
have been ſuſtained. | 


It is moreover in divers other 3 Bro. Dam, 
Caſes laid down, that in every Action dy = | 
wherein the Demand of the Plaintiff - Coſt, 
is certain, as an Action of Debt, ; 
the Damages aſſeſſed by the Jury 
who tried the Iſſue joined in the 
Action may be encreaſed by the 


Court. 


In 


Bro. 
Abrid 


178 
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In an Action of "Treſpaſs for 


Pl. 36. cutting down Trees it was holden, 


_ Coſt, that the Court could not enereaſe 


2 mm 


1 Rol. Abr. 


$72. L 
1. 


the Damages aſſeſſed by the Jury 
who tried the Iſſue joined therein; 
becauſe the Court could not come at 
a certain Knowledge of the Damages 


- which ung been ſuſtained. 


In an Attion.” of Treſpaſs 5 


Bebe, 5 cropping Trees the Jury who tried 


the Iſſue joined aſſeſſed Damages to 
the Amount of forty Pounds. As it 


did not appear to the Court with 
proper certainty what Damages had 
been ſuſtained, it was holden, that 
the Damages could not be abridged, 


notwithſtanding there was an Affi- 
davit, in which it was ſworn, that 
the Plaintiff had offered to wk 
five Pounds in ſatisfaction of the 
Treſpals. | 


In an Action of Treſpaſs for ann 
Goods, wherein Damages were al- 


ledged 


an 


ne 


DAMAGES. 


fedged to the Amount of forty 
Pounds, the Defendant pleaded an 
Award in another County, and Iſſue 


was joined upon the Plea. There 
being a Verdict for the Plaintiff with 
only twenty Pounds Damages, it 


was holden, that in as much as the 


foreign Jury, could not have full 
Conuſance of the Treſpaſs, and the 


Defendant had not denied the Da- 
mages to be as alledged, the Court 
might encreaſe the e to Forty 
Pounds. 


It is in one Caſe ſaid, that by the Bro. 
Her 
22 


ſame Law, whereby the Court may 
encreaſe the Damages aſſeſſed by 


the Jury who tried the Iſſue joined. 


in an Action, they. may, abridge 
them. 


It is in one Caſe ſaid, that if in Bro. 
an Action, wherein the Court can- 


not come to a certain Knowledge of 


179. 
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the Damages which have been ſuſ- 


tained, the Damages aſſeſſed by the 


jury who tried the Iſſue joined in the 


Action are exceſſive, the Court may 
ſtay judgment; until the Plaintiff 


does by entering a Remittitur as to 
Part reduce the Damages to a rea- 
ſonable Sum. 


The Jury ho, tried the INue 


Judges joined in an. Action of Replevin 
found a Verdict for the Plaintiff, and 


aſſeſſed Damages to the Amount of 


twenty Pounds. The Damages be- 


ing in the Opinion of the Court too 


large, it was holden that Judgment 
ſhould be ſtayed ; unleſs the Plaintiff 
would releaſe Part of them. 


Ons. Bru ie bas been holden, that the We | 


223- mages aſſeſſed by the Jury, who tried 
the Iſſue joined in an Appeal of Fe- 
lony, may be encreaſed by the Court; 

it being directed by the Statute of 


Hagia, that Damages ſhall be 


given 


mw 0 


Dee mh 


given to the Defendant, who. * 
been acquitted upon an Appeal of 
5 Felony, according to the Diſcretion. 
. of the Juſtices, Reſpect being had to 
the Impriſonment which the rt 
appealed has ſufferel. 


It is laid down in one Caſe gene- ſenk 
rally, that the Court can neither en- N. 
creaſe nor abridge the Damages aſſeſ- 
ſed by the Jury, who tried the Iſſue 
joined in an Action upon che od 


for Words. 
:  _Tewasin 11 Caſe holden, that Dyer 105. 
the Damages aſſeſſed by the Jury, ee 


Who tried the Iſſue joined in an ton. 
Action upon the Caſe for Words 
could not be abridged by” the 
Court. 5 


in another Caſe the Court were palm. 
of Opinion, that too great Damages |... 
had been aſſeſſed by the Jury ho v. Scier, 
tried the Iſſue joined in at Adtion 


R upon 


md cv my wo 
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upon the Caſe for Words, and. at, 


one Time ſeemed inclined to abridge 


them: But it was upen great Con- 
ſideration relolved, that the Damages, 
could not be abridged; for that the 


jury were the proper Judges of. - 


the Quality and Eſtate of the Plain- 


tiff, and of che Wen he had ſuſ- 


tained. 


; Roll. In an Appeal of Mayhem the 


Abrid. Damages afſeſſed by the Jury, who 


573. Free- 


man v. tried the Iſſue joined in the Appeal, 5 


1revers. ; | 3 
which were only twenty Marks, 


were, upon a View of the Mayhem 

and the Information of Surgeons 
that the Plaintiff had loſt the Uſe of 
one Hand, encreaſed by the Court to 
one hundred Pounds. 


As it would if poſſible be very 
difficult to reconcile the Caſes, which 
relate to the encreaſing of the Du- 
. mages aſſeſſed by the Jury who tried 


the e in an Action for a 


COT 


: as Ah rug eee 1 


— 
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EDACE] Hurt: it will be beſt to 
mention the Principal ones upon 
the Poiüt; which ſhall be done in 


order of Time as ey. were deter- 
minen = 


. ” 


In an Action of Trefpats, wherein Bro Dam. 
the Plaintiff alledged that the De- o by 
fendant beat and. maimed him, Iſſue 
was joined upon the Plea of not 
Guilty, and there was a Verdict for 
the Plaintiff with eightcen Pounds 
Damages. At the Day in Bank the 
Flaintiff ſhewed the Mayhem in 

Court, and frayed. an Encreaſe, of 
Damages. It was thereupon award- 
ed, that he ſhould recover twenty» 
two Pounds for Damages, over and 


above the cighteen Pounds aleſſed by | 
the Jury. 


2 an Adlon of Treſpaſs an Dyer 105, 
Aſſault -and Battery were alledged, ny Cale 
and it was likewiſe alledged that the Mich 2 
Deſendant had cut off the Right 


R 2 Hand 


DAMAGES. 
Hand of che Plaintiff, The Defen- 
dant pleaded Son aſſault Demeſi tt, 


and the Iſſue joined upon the Plea 
was found for the Plaintiff with fifty 


upon a View of the Mayhem encreaſ- 
ed by. the Court to one e 
Pounds. 


Exe] * an Aſſault and Battery were alledged, 


rer i it appeared at the Trial of the Iſſue 
: 30 IZ 


_ Plaintiff with forty Pounds Damages, 
he came afterwards into Court and 


of the Heinouſneſs of the Mayhem, 
would encreaſe the Damages. It was 
Holden upon great Conſideration, that 


— —— — * iy r x — r * 2 = —— - 
_ — — * — — 
- ſs eg _ * 3 _ 
2— Ty 
bo, | 
. Ws. wh 4A IE 4 gry 1 


H 


dred Pounds. 


Latch 
223. 
* Aſſault and "_— were alledged, 

ope, | 
2 Gar. 2. 1 | | and 


Pounds Damages. The Damages were 


1 Leon. In an Action of Treſpals, wher ein | 


joined in the Action that the Thumb 
of the Plaintiff's Right Hand was cut 
off. There being a Verdict for the 


prayed, that the Court, on Account 


they ſhould be encreaſed to one hun- 


In an Adtion of Treſpaſs, whibela 


KK & = FP © 
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and it was likewife alledged that the - 55 


Defendant had wounded the Plaintiff | 


upom the Hand, a Queſtion droſe, 


whether the Damages aſſeſſed by the 
Jury who tried the Iſſue joined in the 
Action ſhould be encreaſed. It was 


infited. for the Defendant, that” as 


the Plaintiff had not, as was done in 
Trifevty's Cafe! Dyer 165, alledged a 
Mayhem ; i the" Court could not en- 


creaſe the Damages. It was ordered” 


by-the Court, that a Wound, which 
avs then apparent upon the Hand of 
the Plaintiff, ſhould be examined by 
a Surgeon. Afterwards upon an affi- 


davit of the Surgeon, that there was 
3 a Mayhetn; together with a Certifi- 9 
cate of the Judge before whom the 


Iſſue was tried, that the Wound 


viewed by the Surgeon was the 


Wound alledged by the Plaintiff, 


the Damages e were enereaſed _ the | 


OI WOT: I. ny a 
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Sty. 345. 


Angel v. 
Shatter- 
ton, Hil. 


; e 2. 


1 Sid. 308. 


D A M AG E 8. 
2 an Aion of Treſpaſs, wherein a 


Battery and wounding were alledged, 
the Jury who! tried the Iſſue joined, 


had aſſeſſed Damages to the Amount 
of only twelve Pence. It was in fact 


true, that one of the Plaintiff's Arms 
had been broken by the beating, and 
that he was in Danger of loſing the 


Uſe of it: Yet as the Manner of 


the Beating was not ſet out, the 


Court refuſed to encreaſe the Da- 
mages; and by Roll. Ch. J. The Arm 


may perhaps o_ deen nen _ 
the m, 4411 


In an "ARtion of Treſpals e 
it was alledged that the Defendant 
had mayhemed the Plaintiff, the 
Court refuſed to enereaſe the Da- 
mages aſſeſſed by, the jury who tried 


the Iſſue joined in the Action; and 


per Cur. As the Manner of the May- 
heming is not ſet out, nor certified 


to the Court by the Judge before 
whom 


= 0 ws © 
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whom the Iſſue was tried, the Da- 


mages ought not to be encreaſed; 


for unleſs the Manner af the · May- 
heming appear from the Declaration 
or from a Certificate of the Judge, 


the Court cannot be certain, that 
the Mayhem ſhewn to them is the 
Mayhem for which che 00 was 
ae 1 0 


In an Alien of Treſpaſs, what Hardr. 


a Battery and Mayhem were alledged, 43 110 . 


there was a Verdict for the Plaintiff ai, Ly 
with only ten Shillings Damages. Car. 2. 


Upon a Motion to encreaſe the, Da- 
mages it was inſiſted for the Defen- © 


dant, that as the Manner of May- 
heming is not ſet out the Court could 
not encreaſe the Damages. It was 
holden upon a View of the Plaintiff's 


| Arm, Which had been broken by 
the Beating, that the Damages ſhould 


be encreaſed to twenty Pounds; and 


9 g 4 


w 


by Hale Ch. J. If in 4 ARIDN gf 15917 1 


Treſpaſs n Battery only be'alledged, 
b | the 


w 
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the Damages cannot be encteaſed, 
unleſs the Manner of the Battery be 
ſet out, and it is uſual and the better 
Way, to ſet out the Manner of May 
heming: But it is not abſolutely 


= neceſſary to do this; for wherever 


a Mayhem is alledged, the Da- 
mages may be encreaſed upon a 
View of the Mayhem, although the 
Manner of n be not ſet 
but; w# 4+; = . t. Ne ” 1 


5 MAT * * an AQtion of Treſpaſs, wherein 


FO * an , > Afſaplt and Battery were alledged, 


Cafe, © there d was a Verdict for the Plaintiff 


Mich. 24 


fas with on y five, Pounds Dama es. 
: Th. "31 10); 3411 1411 1 | 
| The Jamages were encreaſed 1100 due 


hundred Pounds; it appeari ng. to 
| the” Court, upon a View of. the 
Plaintiff 8 Hand, that he had loſt two 


Fingers, and was. thereby, diſabled 
from following | his Bulinels 5 ff 


Cloth-ſhaving.. ee 
I Ventr. 95 In an AQtion of Treſpats, wherein 


— my aaa a Wounding were al- 


ſos 2. | SE. ledged, 
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| ledged, the Court was moved that 
the Damages aſſeſſed by the Jury ö 
who tried the Iſſue joined in the 


Action might be encreaſed. It was 


holden, that they could not; and 
per cur. We cannot enced” the 


Damages in fuch an Action, unleſs 
the Word Maibemavit y AY in 


| the Declaration. 


* an Aion of Treſpas e Lond 


by an Officer of the Exciſe it was 


Ravm, | 
176. Cook · 


alledged that the Defendant firuck and Beal, 


the left Eye, and hurt it ſo much; 


that he was rendered almoſt inca- 
pable of writing or reading. Upon 


a Motion to encreaſe the Damages 


aſſeſſed by the Jury who tried the 


Iſſue joined in the Action it was 


. reſolved, that although the Word 
Maihemavit be not inſerted in the 


Declaration i in an Action of T reſpaſs, 


if it Bs pers et the Deſcription of 
8 "Ew the N 5 


the Plaintiff with his Hand upon * 9 W. 


DAMAGES. 
the Wound that there was a May. 


Jury who tried the Iſſue joined in 


Was likewiſe reſolved, that where an 
Action of Treſpaſs is brought for a 
_ corporal Hurt which is apparent, 
the Damages aſſeſſed by the Jury 
who tried the Iſſue joined in the Ac- 
tion may, although the Hurt do not 
amount to a Mayhem, be encreaſed. 
It was as a Conſequence of the ſe- 
cond Reſolution holden, that as the 
Hurt was in the preſent Caſe appa- 
rent, although it did not amount to 

A Mayhem, the ſight of the Eye not 
being entirely loſt, the Damages 
aſſeſſed by the Jury who tried the 
Iſſue joined in the Action ought to 


. 2 . I 63 7 


1 Barn. 


1 * Battery and Mayhem were alledg- 
. 5, the Jury found a Verdict for 


hem, the Damages aſſeſſed by the 


the Action may be encreaſed. It 


be ener * a1 ac were 


rhe Ee an Adtion of Tielhal, get | 


G. 2. | ES | the - 


3 
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DAMAGES. 


the Plaintiff with eleven Pounds 


eb Shillings Damages. It ap- 
| pearing to the Court, upon a Vier, 
of one of the Plaintiff's Eyes and the 


Examination of a Surgeon, that he 
had almoſt loft the fight thereof, 


the Damages were : encreaſed to ity 


Founds. 


Ia an Action * Treſpaſs WN Lite. Rep. 


Pounds were aſſeſfed againſt him by 


the Jury who tried the Iſſue joined 


in the Action, which were upon, a 


an Affidavit, in which it was ſworn, 


that J. S. had murdered the Officer 


who went to ſerve the Writ of 


Execution againſt him for the forty 


Pounds, Damages, and that it was 
- there- 


J. S. and J. N. wherein a Mayhem? en. 
was alledged, J. S. appeared, and 
Damages to the amount of thirty 


View of the Mayhem encreaſed by 
the Court to forty Pounds. There 
being afterwards a Verdict againſt 
* N. the Colt was moved upon 


DAMAGES. 


therefore probable that the Plaintiff 
would never recover thoſe Damages 


from J. S. that the Damages aſſeſſed | 


\. .,_ againſt J. NM might be encreaſed.. 
3 8 a The Motion was holden to be pre- 
mature; and per Cur. It is not uſual 


| for the Court to encreaſe Damages 
a ſecond Time in the ſame Action: 


But if J. S. ſhould be executed for 


the Murder, the Court, as the Da- | 


mages increaſed againſt him to forty 
Pounds will then be quite irrecover- 
able, may upon a ſecond View of 
the Mayhem encreaſe the Damages 
aſſeſſed againſt F. N. 


Sid. 433. In an Action of Treſpaſs brought 


Burford by a Huſband and his Wife it was 


and Wife 
v. Dad- alledged, that the Defendant aſſault- 


on ed the Wife and ſtruck the Horſe 


whereon ſhe rode, ſo that it run 
away with her, and ſhe was thrown 
upon the Ground; and another Horſe 
came and trod upon her Hand; 


whereby ſhe loſt the Uſe of three 


Fingers. 


DAMAGES. 


Vingens. There being a verdict for 
the Plaintiffs upon an Iſſue joined 
on the Plea of Not guilty, a Queſtion 
aroſe, whether the Damages aſſeſſed 


by the Jury could be enereaſed by 
the Court, upon a View of the Hand 


and the Examination of Surgeons. 
It was holden that they could not; 


and per Cur. The Wound was Cer- 
tainly not given by the DefendZnt, 
nor does it appear to the Court to 


have been the neceſſary Conſequence 
of what he did; for the Wife might 
perhaps have avoided the being trod 


293: 


upon by the other Horſe. Whether © 


ſhe could or could not have done this 
was a Matter of Evidence, which 
was proper for the Conſideration of 
the Jury who tried the Iffue. 


DAMACES. 


CHAP, XXIX. 


Of enereaſing of riding the 
Damages aſſeſſed upon a Writ of 


Enquiry. 
4149 IT is in divers Books laid down, 
3 that the Damages aſſeſſed upon 


6. 28. Bro, a Writ of Enquiry may be encreaſed 
a” abridged at the Pleaſure of the 
Court. For that, as the Juſtices 


the Inquiiition thereupon 1s nothing 


their Information. 


might themſelves have awarded Da- 
mages without the Writ of Enquiry, 


more than an Inqueſt of Office for 


There 3 another Reaſon afligned * 


in theſe 1 why the Juſtices may 
| increaſe | 


& wo _ ts — 


E 


S- 4 > 


Daun - iss 


increaſe or abridge the Damages aſ- 
ſeſſed upon a Writ of Enquiry at 
their Pleaſure ; namely, that an Ac- 


tion of Attaint does not lie againſt 


the Jury on Account of the Damages 
_—_ upon a Writ of Enquiry. 


It is in two Books laid 1 ge- 14H. 4 
nerally, that if there be Judgment 8 2 
upon a Demurrer for the Plaintiff, 

and Damages are aſſeſſed upon a 
Writ of Enquiry, the Damages * 

be increaſed by the Court. 


"Iman 4409 of Treſpaſs, where- 19H. 6. 
in there was Judgment by Default, 
Damages were aſſeſſed tothe Amount 
of Twenty Pounds. The Damages 
were afterwards abridged by the 
Court to Twenty Marks. 


In an Action of Treſpaſs for an 1 Rot. 
Aſſault, Battery, and Wounding, 1 57 
wherein the Manner of the Wound- Lok Fo- 
ing was ſet out, Two Hundred 
„ Pounds 


liot. 


DAMAGES. 
Pounds Damages were aſſeſſed. upon 


a Writ of Enquiry. The Damages 


were afterwards increaſed by the 


Court, upon the Examination of Sur- 
geons and a View of the Wound, 


toFour Hundred Pounds; it appear- 
ing, that the Plaintiff had by Rea- 
ſon of the great Loſs of Blood been 
in Danger of his Life, and that the 


Surgeon was to have One Hundred 
and Fifty Pounds for the Cure of the 


| Wound. 


But! it is however in one Caſe, laid 
down, that the Damages aſſeſſed 
upon a Writ of Enquiry in an Ac- 
tion of Treſpaſs guare Clauſum fregit, 
cannot be increaſed or diminiſhed ; 


for that the Court cannot take No- 
tice of the Damage which has been 


occaſioned by a local Treſpaſs. 


It is in one Caſe laid down, that 
the Damages aſſeſſed upon a Writ 
2 of 


„ Aw uw .c.8929 
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of Enquiry in an Action for Con- 
ſpiracy may be e by the 


Court. 


CHAR SE 


of pits a new Trial on 22 
count of the Smallneſs of the: 
Damages. 


155 is in one « Caſe laid Spa that if 2 Rol Ct 


in an Action which ſounds in 4 * 


Damages, as in an Action of Treſ- Buller. 


Court, although only Half a Far- 


ching Damages be afſſeſſed, will not 
grant a new Trial; for that it is in 


the tower; of the Jury to aſſeſs as | 5 | 
8 3 1 mall 


101 


198 


Str. 940, 


Heyward 
- v Newton 
Mich. 6 
G. 2. 


DAMAGES. 


ſmall Damages as they think proper 
in ſuch an Action. 10 


In an Action upon the Caſe 2 
theſe Words, © You are a Rogue, 
and ſell by ſhort Meaſure,” there 
was a Verdict for the Plaintiff with 


Twenty Shillings Damages. A new 


Trial being moved for on Account 


vas refuſed ; and per cur. This is a 


of the Smallneſs of the Damages, it 


very hard Caſe; but the Court has 


Stra. 1051. 
Barker v. 
Woolſton, 
Trin. 9 
8.1 


always refuſed to grant a new Trial 
on Account of the Smallneſs of the 


fi! 
Din 


In an Action upon the Caſe: for a 
malicious Proſecution of an IndiQ- 


ment for Felony, there was a Ver- 
dict for the Plaintiff with Five Shil- 
lings Damages. Upon a Motion for 
a new Trial on Account of the 
Smallneſs of the Damages, it was 


holden that a new Trial cannot be 
granted upon that Account. 


In 
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FR an Action upon the Statute of : Barn. 


| Scandalum Magnatumfortheſe Words, & Lond 


G- x v. 


God damn my Lord G , he 1 
« is a Rogue, and all on his Side 8 oo 
« are Rogues,” there was a Verdict 

for the Plaintiff with Twelve Pence 
Damages. A new Frial being mo- 


ved for on Account of the Smallneſs 


of the Damages, it was refuſed; and 
per cur. Notwithſtanding there ſeems 

to be as much Reaſon for the grant- 
ing of a new Trial on Account of 
the Smallneſs of the Damages as on 
Account of the Largeneſs thereof: : 
Vet as no Inſtance has been produ- | F: 


ced of its having been done, "is G 1 


Court e cannot do it. 837 


alone Action of Arms t for the 2 Barn. 


Cure of a Wound, the Jury fourid à 207 ow! 


ſel v. Ball, 


Verdict for the Plaintiff with Twen- 2 18 


tyrſive Pounds Damages. A new 
Trial being moved for on Ac- 


count 'of the u oil of the Da- 


44 27 1 wt 444 tire mages, 


DME 


The Court cannot grant a new Trial 


on Aeceount eee ee, 


e en y 
4 60. An is in As” - Caſe fond! 5 the 


Anon. 


* 10 Rule of not granting a new Trial on 


'3 Account! of the Smallneſs of the Da- 
mages, does not extend to an Aftion 
for the Breach of a Covenant, by 
which it is covenanted, that a certain 
Sum of Money ſhall in a certain 
(ak be N 


41 


Str. 425. "rh is in Joe Cale 914 = Pi ; 


Woodiord © 


jy ory Rule of not granting a new Trial on 


Eaſt. 7 G. Account of the Smallneſs of the 


1 Damages does not extend to a Caſe, 


| wherein the Jury were Ronen | ina 


Ain ph Las: 1 N 6. 10 


. 


a de * 6 7 is. in yp = wh Caſe bald, that A 


T 
28. F er has prevailed, that a new 


Tri. 1 Trial cannot be granted on Account 
6G of the Smallneſs of the Damages; 


* whereas 


mages; it was refuſed ; and gun cur. 


tt 
= 


th; 


""" - WF ̃ > "0M: = 


Ss as a a a dos IO 


mg, e ee chereof. 


tain, may grant a new Trial on Ac- 


in theſe Caſes, no Caſe is to be met 


Fact been granted on Account of the 


that the Practice of granting a new ns 
Trial in an Action was introduced Woelfton, 
to ſupply the Place of an Action of 
Attaint; as being an eaſier and more 35 
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whereas there is as much reaſon for- 
the granting of a new Trial on Ac- 
count of the Smallneſs of the Da- 


It is in another Caſe aid, hip if: 4 Don. | 
an Action of Aſſumgſit be brought I 
upon a promiſſory Note, the Court, 18 G. 4. 
as the Demand is in ſuch Caſe cer- 
count of the Smallneſs of the Da- 
AA ED una! 

But notwithſtanding What is ſaid 
with, in which a new Trial has in 


r of the — W 


It is moreover in one Caſe ſaid, 2 Ser. 


Barker v 


expeditious Remedy. 37-4 \ 


202 DANA ES. 


2 fr. 56 = is in this Caſe ſaid like wiſe, that 
* an Action of Attaint does not lie for 
Woolfton. aſſeſſing too ſmall Damages; be- 


cauſe the Verdict is not 1 in fuch Cafe 


A x falſe Verdis. 


pou a new Trial in an Action 
as introduced to fupply the Place of 
an Action of Attaint; and if it be 


lkewiſe true, that an Action of At- 
taint does not lie for aſſeſſing too 


ſmall Damages; it ſeems to be the 
beiter Opinion, that the Court ean- 
not grant a new Trial in any Action 
on x Account of the Smallneſs of the 


CHAP, 


ts u W ia the nee 


Of 


of * A ew Writ * Rnquiry 


of Enquiry on account of the Small. 
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"CHAP! xxx. 


on Account of the Smallneſs 10 
the br 1 LED. 


= » 
% 

F 94.4 4 } e b 
E : 


T is in the general true, that the 
Court will not award a new Writ 


neſs of the Damage 


A Motion being made by we Plain- Re of Ca. | 
tiff for a new Writ of Enquiry on” ag! 


Nightin- 
mages, it was refuſed ; and per cur. 9 


The Court never awards a new Writ __ 10 
of Enquiry at the Inſtance of the 


Maint, except there has been a 
Miſ- 


Account of the Smallneſs of the Da- Silber v. 
| 


DAMAGES. 


Miſbehaviour in the Sheriff or ome 
other Perſon, | 


2 Len. In an Action of Treſpaſs * 
2 Clauſum fregit, wherein the Plaintiff 

| —— 30 declared with a Continuando for ſix | 
5 | Years, there was a Judgment by De- 
fault, and Ten Shillings Damages 

were aſſeſſed upon a Writ of En- 


quiry. A new Writ of Enquiry 4 
was refuſed, notwithſtanding it ap- 
peared, that the Land of which the | © 
Plaintiff had been kept out of' Poſ- L 
| ſeſſion ſix Years was worth Four . 


Pounds a year; and per cur. If there 
be any Miſbehaviour in the Plaintiff, | *< 
or if the Damages are exceſſive, the J 


Court will ſometimes award a new I 
Writ of Enquiry at the Prayer of the | th 
to 


Defendant ; but the Court will never 

2 | do this at the Prayer of the Plain- 
| þ 7  ©-. tiff, becauſe the ſuing out of the 
Wt Writ of Enquiry was his own AQ. 4 


A new. 
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A new Writ of Enquiry. "FEA 
** for by the Plaintiff on Ac- w_ 
count of the Smallneſs of the Da- N 1 n 
mages, it was refuſed; and per cur. Nich 1b 
If any Damages are aſſeſſed upon a G. 2. 
Writ of La the anten 
muſt ſtand. mA 


1 a Writ of Enquiry i in an Bars 


Action of Aſſault and Battery, only h, Denys, 


Eight Pounds Damages were aſſeſſed, . 
notwithſtanding Evidence was laid 6 
before the Jury by the Plaintiff, that 
the Cure of the Plaintiff was worth 
Eighteen Guineas, and no Evidence 


to the contrary was laid before the 


Jury by the Defendant. A new. 


Writ of Enquiry was moved for by 


the Plaintiff; but the Court refuſed 


to award one. 


But in ſome Caſes the Court will 
award a new Writ of Enquiry on 
Account of the Smallneſs of the Da- 
mages. 


WE A new 


E > ab; DAMAGES! 


| 4 A new Writ of Enquiry was 


2 awarded; becauſe the Damages af- 


ders, ſeſſed upon a former Writ were me 


38 _ *. ee fmall. 


Salk. "ay In an \ Aion for the. Breach of a2 Y 
— is Covenant, by which the Defendant 


W.3- had covenanted to pay a Hundred 


Pounds in a certain Caſe, there was a 


Verdict for the Plaintiff with Twen- 
ty Pounds Damages. A new Writ 
of iT, was awarded ; and per 


As an Action of Debt might 


Nude been brought for the Sum men- 


tioned in the Covenant, there muſt 
in this Caſe have been ſome Contri- 


vance. 


Str. 425. Upon a Contract for Stock the 
- Woodford Plaintiff and J. S. did each depoſit 


v. Eades, 
7G. i. Two Hundred Pounds in the Hands 


of the Defendant. As J. S. did not 


perform his Part of the Contract, the 


Plaintiff brought an AQion for the 5 


Four Hundred Pounds; and obtain- 


ed 


2 r OY OT 
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ed Judgment upon a Demurrer. A 
Writ of Enquiry being awarded the 


jury, under a Notion that the Defen- 


dant was not juſtihed in parting with 
the Money without the Conſent of 
J. S. aſſeſſed only One Penny Da- 
mages. A new Writ of Enquiry 
was awarded; and per cur. The 


Rule of not awarding a new Writ of 


Enquiry, on Account of the Small- 
neſs of the Damages, does not ex- 
tend to this Caſe ; in winch the Jury 
miſtook the Lax. 


ko oh : 4 
* * 
. F b 4 


Upon the Execution of a Writ of 2 Barn. 


| Enquiry, the Sheriff admitted im- 35+ 


hom. v. 


proper Evidence to be given by the Adress, 


Defendant, whereby the Damages G. 
were much leſſened. A new Writ 


of Enquiry was awarded. . And per 


cur. A Notion has prevailed that a 
new Writ of Enquiry cannot be 
awarded on Account of the Small- 
nels of the Damages 3; whereas there 
is as much Reaſon for awarding one 

2E | on 


S * 


28 DAMAGES. 


4 Account of the Smallneſs of the ö 


. 


Stu 515. Upon a Motion by the Plaintiff 


II g for a new Writ of Enquiry on Ac- 
8 G. 2. count of the Smallneſs of the Da- 


mages it appeared, that at the Ex- ; 
ecution of the Writ the Plaintiff, | 


- who. was ſurpriſed with a Defence, 
was not prepared to prove his whole 


Demand. A new Writ of Enquiry 
was awarded upon the rue of | 


_ Colts, 


Str. 1252. . There being Judgment by De- 


. fault in an Action for an Apothe- 


ton, Hill. cary's Bill, amounting to Three 


N ' Hundred Pounds, a Witneſs was 
produced upon the Execution of a 


Writ of Enquiry, who had faid, 


| that he could prove the Bill; but 


when the Jury was ſworn he refuſed 

to give Evidence. Hereupon the 
Sheriff was deſired to adjourn: But 

| .-. 


Damages, as of the Largeneſs there- 


W AMACE'S. 


he was of Opinion that he could 
not do this, and a Penny Damages 
were aſſeſſed. A new Writ of En- 
quiry being moved for by the Plain- 
tiff, one was awarded upon the Pay- 
ment of Coſts; and per cur; If this 
Inquiſition ſhould ſtand, the Plaintiff, 
as he would receive only a Penny 
for a very large Debt, would be in a 
much worſe Condition than if the 
Defendant had pleaded to Iſſue; for 
if he had done this, and the Plain- 
tiff had at the Trial of the Iſſue 
failed in proving his Debt, he 
might have fuffered a Nonſuit, and 
might afterwards have brought at ano 

a. e 


* | CHAT 
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n 
e Le 


e M K MOCK. 


of granting a new Trial on Ace- 
count of the Exceſſiveneſs of the 


Damages. 


of. a new Trial, on Account of the 


be proper to mention the principal 

Caſes upon the Point, which ſhall be 
done in order of Time as they 1 were 
determined. | 


1 . 462 It was in one Caſe holden, that a 
Gͤaaſtone, new Trial ſhould be granted in an 
og 7 Action upon the Caſe for Words, 
n 


8 


8 the Law does not ſeem to be 
ſettled concerning the granting 


Exceſſiveneſs of the Damages, i it will 


— 


2. ess 0 


8 


DAWUCES.. 


| becauſe the Damages were excel. 
ſive. Y | 


But it is probable, that pe Rea- 
ſon for the granting of the new Trial 
in this Caſe was, that the Jury had 
5 not in finding the Verdict paid a 


proper Attention to the Direction 


of the Judge; for it is ſaid by Glynn 
Ch. J. that wherever the Court ſees, 


that the Verdict was contrary to the 


Direction of the Judge before whom 
the Cauſe was tried, a new Trial 
may be granted. hs - 


— 
A 
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And i in another and fuller Report 80 465 


of this Caſe in the ſame Book it ap- 
pears, that the new Trial was not 
granted merely on Account of the 
Exceſſiveneſs of the Damages, but 


becauſe the Jury had SY a at- 


tiality to the Plaintiff. _ 


In an Action MOR the - iis 


eee He is an unworthy Man 


Mod. 
; te fo Lord 
of Scundalum Magnatum for | theſe hend 


Hughes, 
Hil. 28 


= and Car, 5 


212 


worn, that one of the Jury had 
_ confeſſed, that he and his fellows 
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. and acts apainſt Law and Rea- 


« ſon,” there was a Verdict for the 
Plaintiff with Four Thouſand Pounds 


Damages. Upon a Motion for a2 
new Trial on Account of the Ex- 
ceſſiveneſs of the Damages it was 


"Y 


did not alſeſs ſuch great Damages be- 
cauſe they thought the Plaintiff was 


fo much damnified, but that he 
| might have an Opportunity of ſhew- 


ing himſelf noble by r the | 
e 


. new Trial was refuſed, W 0 [by 
North Ch. J. as the Court cannot tell 
what Value to ſet upon the Honour 
of the Plaintiff, and the Jury, who are 


by Lay the proper Judges of Da- 
mages, have thought fit to aſſeſs. Four 


Thouſand Pounds Damages, the 


Court can neither abridge the Da- 


mages nor grant a new Trial. It 


| would be attended with very great 


Inconve- 


In 


' 


oats — Ae. . Sr. 
= 
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Inconveniencies, if the Court ſhould | 


take Notice upon what Account the 


Jury did aſſeſs ſuch Mm as. are 
aſſeſſed. 7 | 9 Wis; $08 - 


| Mt I. was of yi fame. 
| Opinion. ; 


5 was of a Kg 94 18 
and by him: The Jury ought not 


to have aſſeſſed ſuch great Damages, 
in Order to give the. Plaintiff an Op- 


portunity of ſhewing his Nobleneſs 
by remitting them. The Court may 


in this Caſe certainly take Notice of 
what is contained in the Deelaration, 

and as a Conſequence thereof they 

may conſider whether the Words and 


Damages are proportionate. I admit 


that the Court cannot in the preſent 


Caſe abridge the Damages; but they 
have a Power of granting. a new 
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that the Damages are too great, 


Y * 
Do } 4 , 
Scroggs | 
& * 
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Sir Tho. 


Bull 
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| | Scropgs J. If I had been upon the 


Fury, I ſhould not have been for 


 afleſling ſo great Damages; and if 1 


had been the Plaintiff I would not 
have taken advantage of the Ver- 


dict; but I do not fit here to give 
Advice, but to do Juſtice. Where- 
ever there has been any Practice 


upon the Jury a new Trial ought to 


be granted; but it does not appear 


that there was any in the preſent 
Caſe. If the Jury had aſſeſſed only 


a Penny Damages the Court would 


not have granted a new Trial, in 
Order to give the Plaintiff a Chance 
of obtaining greater Damages; and it 


would ſurely be equally unreaſona- 
ble to grant a new Trial, in Order 


to give the Defendant a Chance of 


having leſfer ine aſſeſſed. 


In an Action upon the Caſe for 
theſe Words ſpoken of a Tradeſman, 


worth v. * Thou art a beggarly. Raſcal, go pay 


Pilking- 
ton, III. 
33 Car..2. 


* 9 Debts ; there was a Ver- 


3 3 
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diet for the Plainti® with Eight 
Hundred Pounds Damages. A new | 
Trial being moved for on Account 
of the Exceſſiveneſs of the Da- 
mages, the Judge before whom the 
Cauſe was tried reported, that it 
did not appear at the Trial of the 
Cauſe, that the Plaintiff had given | 
the Defendant/ ayy Provocation to 
ſpeak the Words; and that in his 
Opinion the Jury had given a Ver- 
dict according, do their Conſciences. 


A new Aa was refuſed. 


>E 


v - 
* 


bs an Adion of epa fon: an Comb. 
Aſſault and falſe Impriſonment there. e 1 
was a Verdict for the Plaintiff with N 
Two Thouſand Pounds Damages Sg 
. As the Plaintiff had been only con- 
7 hned by her Mother for the Space of 
two or three Hours, a new Trial was 
granted on Account of the Exceſſive- 
nels of the Damages; and by Holt 
Ch. J. the Jury were ſhy of giving 

their 


. ds ol ge 


TW aw > pe 
. 


iis DME. 


their Reaſon for finding the Verdict 


as it is found, imagining that they 
had an abſolute Power to find a Ver- 
dict as they pleaſed. They were 
| miſtaken in this; for the Jury are to 


Judge, and they ought, if required 
by the Judge, to give their Reaſon 
for finding the Verdict as it is in- 
tended to be found, that if they have 


they may be ſet right.” 


Str 692. In an AQion upon he Caſe, for 
| 2 a malicious Proſecution of an In- 
ſon, Hil. dictment for Perjury, there was a 
n Verdict for the Plaintiff with a 
| Thouſand Pounds Damages. A new 
Trial was granted on Account of the 
Exceſſiveneſs of the Damages; and 


per cur. It is fit the Defendant 


of a Thouſand Pounds. 
In 


try a Cauſe with the Aſſiſtance of the 


proceeded upon a Wes! Notion 


ſhould try another Jury, before he 
is finally charged with the Damages 


cc 
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DAMAGES. 1 


In an Action for Criminal Con- MS. Rep. 
ES 37 there was a Verdict for the 9 
Plaintiff with five hundred Pounds Toby: 30 0 
Damages. Upon a Motion for a new K * 


Trial it appeared from the Report of 


Lord Mansfield Ch. J. Before whom 


the Cauſe was tried, that the Wife 
had ſeduced the Defendant; and that 


the Defendant was in low Circum- 
ſtances, being only a Clerk in the 


Exchequer with a Salary of Fifty 


Pounds a Year. A new Trial was 


refuſed ; and by Lord Mansfield Ch. 
J. The Jury had all the Circum- 


ſtances of the Caſe under their Con- 


ſideration; and they are the proper 
Judges of Damages in an Action 
founded n a Tort. -- 


| 0 Aa of Treſpaſs for an xis. pep. 
Aſſault and falſe Impriſonment, there Allen, © * 
was a Verdict for the Plaintiff with Hil. 20 

three hundred Pounds Damages. A? * N 
new Trial being moved for on Ac- 


A count 


Court did not upon all the Circum- 


DAMAGES.- 


count of ; the Exceſſiveneſs of the ; 


Damages it was refuſed ; becauſe the 


ſtances of the Caſe, as reported by 


Pratt Ch. J. before whom the Cauſe 


vas tried, think the Damages Exceſ- 


| live ; and by Pratt Ch. J. There i is 


no doubt but the Court may grant 
a new Trial on Account of the Ex- 
cefliveneſs of the Damages in an 


Action founded upon a perſonal Tort; 


notwithſtanding there is not any cer- 


| tain Rule of computing Damages in 


MS Rep. 
Huckle 
and Mo- 
ney, Mich. 
4 G. 3. i 
3 


ſuch an Action: But the Court ſhould 
be very cautious of granting a new 
Trial in ſuch an Action, and ought 
never to grant one unleſs the Da- 


mages are ſuch as do appear at the 
firſt Bluſh to be quite outrageous. 


"tos an Aion of Treffe tive b 


a Verdict for the Plaintiff: with three 


hundred Pounds Damages. Upon a 


Motion for a new Trial on Account 


of the Exceſſiveneſs of the Damages 
: if =, 


DAMAGES... 


it appearing from the Report of Prait 
Ch. J. before whom the Cauſe was 
tried, that a general Warrant was 
granted by the Earl of Halliſux one 
of his Majeſty's principal Secretaries 
of State, directed to four Meſſengers 
for apprehending the Printers of 

Number Forty-five of a Paper called 


the North Briton ; that it did not ap- 


pear that any Information was 'laid 
before the Earl of Zallifax previoully 
to the granting of the Warrrant ; that 
Mr. Carrington one of the Meſſengers 
to whom the Warrant was directed, 


who had received a private Iuforma- 


tion that Mr. Dryden Leech was the 
Printer of that Paper, had directed 
the Defendant, another of the Meſ- 
fengers to whom the Warrant was 


directed to apprehend the Plaintiff | 


one of Lecch's Journeymen; and 


that the Plaintiff was apprehended by, 


the Defendant and kept in Cuſtody 
about fix Hours, during which 
Time he was treated very civilly. 


„ . 
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A new Trial was refuſed and by 


Pratt Ch. J. If the Damages which 
the Plaintiff did in fact ſuſtain ought 
only to have been conſidered by the 
Jury, Damages to the Amount of 


twenty Pounds would perhaps have 


been full enough: But if the falſe 


Impriſonment, for which this Action 
was brought, was under a general 
Warrant granted by one of his Ma- 


jeſty's principal Secretaries of State, 
it was, in my Opinion, a proper 


Caſe for the Jury to aſſeſs exempla- 


ry Damages in: Becauſe the falſe 


Impriſonment was an Attack upon 
publick Liberty, as well as a Vio- 


lation of Magna Charta. There was 
another Reaſon for the Jury to aſſeſs 


exemplary Damages; which was, that 
an Attempt was made at the Trial of 


the Cauſe to maintain the Legality - 
of the Warrant. Wherever an In- 
jury is done under the Colour of 
Authority, as if an Officer empower- 


ed 


nnr nes crm 
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ed to preſs exceed the Authority 


given him by the Prefs Warrant; or 


if a Maſter of a Ship abuſe the Power 
by Law veſted in him over the Sailors 
under his command; or if as in the 
| preſent Cafe a Perſon is arreſted upon 
a general Warrant, the Jury in aſſei- 
fing Damages are not confined to the 


Damages which have been actually 


fuſtained ; but ought to aſſeſs exem- 
plary Damages. Upon the Whole 


Cireumſtances of this Caſe I am of 


Opinion that the OS are not 


ee 
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als endl moreover. de 0 un- 
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3 as well as of the moſt - 


dangerous: Conſequence, for the 
Court to grant a new Trial in an 
Action founded upon a perſonal 


Tort on Account of the Exceſſive- 
neſs of the Damages; unleſs the Da- 


mages are ſuch as do appear at the 
firſt Bluſſi to be quite outrageous. 


. 

1 A 
. 

& © 4 & 


2 In 


222 _ DAMAGES, 
MS. Rep. In an Action of Treſpaſs: there 


Beard- was a Verdict for the Plaintiff with 


more v. 


Carring- one thouſand Pounds Damages. 


ton and | ö : : 
three o Upon a Motion for a new Trial on 


chers. Fal. Account of the Exceſſiveneſs of the 


4 G. 3. in s 
C. B. Damages it appeared from the Re- 


port of Pratt Ch. J. before whom 
the Cauſe was tried, that the Defen- 
dants, who were Meſſengers acting 
under a Warrant of the Earl of Hal- 
 lifax, one of his Majeſty's principal 
Secretaries of State, entered the 
Houſe of the Plaintiff; that they de- 
manded his File of Letters, which 


being delivered they examined the 

| Letters thereon as far back as the 
Year 1752; that they demanded of 
him to open ſome Drawers, which 
being done, they took out the Books 
wherein an Account of his Buſineſs 


as an Attorney was kept and looked 


thereinto; that they carried him to 


the Houſe of one of the Defendants 
and conſined him there ſix Days; 
| that 


SE OA TALES. 0a 
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teas the Plaintiff being at the Time 


of his being carried from home con- 


cerned in divers Cauſes, and in other 
Buſineſs as an Attorney, he was 
obliged to employ another Attorney 
to manage his Buſineſs; that while 


the Plaintiff was under Confinement 


the Defendants refuſed to let a Client, 
who came to him, converſe private- 
ly with him, or to write down what 
he wanted to ſay; that while the 
Plaintiff was under Confinement the 


Defendants refuſed to let him write a 
Letter to a Friend; and that the 
Plaintiff, in Order to obtain his Li- 


berty, was obliged to enter into Re- 


cognizance for his appearing in the 
Court of King's Bench on the firſt 
Day of the Term next enſuing, and 


| forrhis eee bos e N 


| N new- Trial was \ refuſed, Fe by - 
Pratt Chi J. Only one Cauſe has been 


mentioned, in which a new. Trial 
was granted in an Action found- 
4 2 


DAMAGES. 


ed upon a perſonal Tort on Account 

of the Exceſſiveneſs of the Damages; 
unleſs the Jury had been practiſed 
upon or had been guilty of Miſbe- 


haviour. In the Caſe of Wood v. 
Gunftone Sty. 466. in which a new 
Trial was granted in an Action upon 


the Caſe for Words on Account of 


the Exceſſivenefs of the Damages, it 


another Caſe 1 Zev. 97. it is ſaid, 


is ſaid that the Jury had ſhewn' a 
Partiality to the Plaintiff; and in 


that the Jury had in the Caſe of 


Wood v. Gurſlone been tampered 


with. In the Caſe of 4b v. Aſb. 
Comb. 357. in which à new Trial 


Was granted in an Action of Treſ- 


paſs for a falſe Impriſonment on Ac- 
count of the Exceffiveneſs of the 


Damages, the Jury had miſbehaved 


in refuſing to anſwer the Judge, 


| when he aſked their Reaſon for find- 
ing the Verdict as they did find it. 
In one Cafe, which is that of Chun 
drr v. * 691. a new 


Trial 
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Trial was indeed granted in an Ac- 
tion for a malicious Proſecution on 


Aecount of the Exceſſiveneſs of the 


Damages; and it does not appear that 


the Jury had been practiſed upon or 


had miſbehaved; for the only Reaſon 
aſſigned for the granting of it is, that 
the Defendant might try another 


Jury before he was finally charged 
with the Damages of One Thouſand 


Reaſon, which would hold in every 


Caſe wherein the Defendant thinks 


the Damages are too great, appears 


to us to be a very ſtrange one for the 


ne a new Trial i in any Caſe, | 


- It has * inſiſted, that hs Da- 
mages are in the preſent Caſe exceſ- 


ſive; becaule the Defendants, who 
are Servants to the. Secretaries. of 


State, 
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Pounds. This Caſe is very ſhortly _ 
reported: And if there was no 
other Reaſon for the granting of the 
new 'Trial, we are of Opinion that 
the Caſe is not Law ; becauſe this 


_— 
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State, have only acted in Obedience 


to the Warrant of one of them; and 
that they are the more ſo; becauſe 
the Plaintiff has brought another 
Action againſt the Earl of Hallifax 
who granted the Warrant. As to 


this it is ſufficient to ſay, that at the 


Trial of the Cauſe the Jury were 


directed to aſſeſs Damages upon a 


Suppoſition that what was done un- 
der the Warrant could not be juſtified, 
by any Plea whatſoever. If this Di- 
rection was right, which upon the 


preſent Motion it muſt be taken to 
have been, can the Court now ſay, 
that the Damages of One Thouſand 
Pounds are ſuch as do at the firſt. 
Bluſh appear to be quite outrageous ; 
in a Caſe wherein the Defendants. 
have illegally entered the Houſe of 
the Plaintiff; pryed into all his Se- 
crets ; carried him from his Houſe 


and confined him ſix Days; and com- 


i pelled him to enter into a Recogni- 


zance for his Appearance and good 
2 Beha- 


/ 


DAM AGES. 
Behaviour. - If the Court cannot 


now ſay this, a new Trial ought not 


to be granted ; it being a ſettled 
Point, that a new Trial ought never 
to be granted in an Action founded 


upon a perſonal Tort; unleſs the 
Damages are ſuch as do at the firſt 
Bluſh . to be quite e 
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"hk an Aion of Treſpaſs than MS. Rep. 


| was a Verdi for the Plaintiff with 
Two Hundred Pounds Damages. Grant, 


rin. 4G. 


It ; in C. B. 


Upon a Motion for a new Trial it 
appeared, from the Report of Pratt 


Ch. J. before whom the Caufe was 
tried, that a Turtle, which was 


brought Home by the Maſter of a 
Ship for the Plaintiff, had by Miſ- 


take been delivered to the Defendant; _ 


that upon the Plaintiff's going to de- 


mand the Turtle, the Defendant not 
only refuſed to deliver it or pay for 
it, but alſo ſhoved the Plaintiff out 


of his Houſe; that thereupon the 


dant 


Plaintiff intending to ſue the Defen- 


Grey v. Sir 
Alexander 


DAMAGES. 


"Mie * was a Member of Parlia- 
ment, aſked him if he would wave 
= Privilege ;, that upon the Defen- 
dant's anſwering, that he would not 
in this Cafe wave his Privilege, the 
Plaintiff called him. Scoundrel; and 
that thereupon the Defendant 5 
the Plaintiff a Blow upon the Face, 
which occaſioned a black Eye. A 
new Trial was refuſed, and by. Pratt ; 
Ch. J. as a Challenge and Death may 
be the Conſequence of a Blow j given 
by one Gentleman to another, I 
think the Jury, who are in all Caſes 
the proper Judges of Damages, have 
. done right in the preſent Caſe in giv- 
ing exemplary Damages: And we | 
are all of Opinion, that the Damages a: 
are by no Means exceſſive. 


c = 
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Hil. ; G. Upon a Motion for a new Trial on 
on in C. 5. Account of the Exceſſiveneſs of the 
| Damages, 


MS. Rep. In an Action of Treſpaſs there was ; 
were, a Verdict for the Plaintiff with Fif- 1 { 
he Earl of . 
ne vs Hundred Pounds Damages. 4 
:# 
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Damages, it appeared from the Re- 


| port of Pratt Ch. J. before whom 
the Cauſe was tried, that the Defen- 


dant had granted an illegal Warrant 


«againſt the Plaintiff, in Conſequence 
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of which the Houſe of the Plaintiff = 


had been entered and his Papers 
looked into; and that he had been 

carried from his Houſe and confined 
ſix Days. The Ch. J. concluded his 
Report with ſaying, that he did not 


think the Damages exceſſive. A new 


Trial was refuſed, and by Pratt Ch. 


J. If in an Action founded upon a 


Tort there be any Rule by which the 
Court may meaſure the Damages, as 


in an Action of Treſpaſs for deſtroy- 


4 » 


ing a Field of Corn, a new Trial 
ougght to be granted, if Damages to 
a much larger Amount than the Va- 
lue of the Corn are aſſeſſed: But the 


Court ought never to grant a new 


Trial in an Action founded upon a 


perſonal Tort, unleſs the Damages 
are e ſuch as do at the ſirſt Bluſh ap- 
8 8 1 ear 


pear to be quite outrageous; bn 


the Damages, which do entirely de- 


pend upon the Circumſtances" of the 
Particular Caſe, muſt in every ſuch 
Action be ideal and fpeculative, and 
the Jury are the Perſons, in whom 
the Power of aſcertaining Damages 


in all Caſes is by the Conſtitution 


veſted. 


MS. per- In an Action of Treſpaſs there 
3 was a Verdict for the Plaintiff with 
and Forty Pounds Damages. Upon a 


ee G. Motion for a new Trial on Account 
3. C. B. of the Exceſſiveneſs of the Damages 
it appeared, from the Report of Mil- 

mot Ch. J. before whom the Caufe 


was tried, that J. S. being in the 
Poſſeſſion of a Public Houſe in Red 
Lion Street under a' Leaſe, in Con- 


ſideration of the Sum of Forty 
Pounds afligned the Leaſe to the 
Plaintiff, who entered upon the 
Houſe; that the Defendants after- 
wage took out a Commiſſion of 


Bank- | 


DAMAGES. 


founded upon an Act of Bankruptcy 
anterior to the Aſſignment, and being 


choſen Aſſignees of J. S. entered 


upon the Plaintiff and oufted him ; 
that thereupon the Plaintiff hired 
another Houſe in the fame Street, 


directly oppoſite to this, in which he 
carried on the Buſineſs of a Publican; 


that this Houfe was immediately 
ſhut up, and that the Plaintiff did 
not loſe any Cuſtomer by being 


turned out of it ; and that the Com- 


miſſion of Bankruptcy being after- 
wards ſuperſeded the preſent Action 


was brought. A new Trial was re- 


fuſed, and by Wilmot Ch. J. As the 
Forty Pounds ſeemed- to have been 


given for the Good Will of the 
_ Houſe, and it appeared that the 


Plaintiff did not loſe any Cuſtomer 
by being turned out, I ſhould have 


been very well ſatisfied if only Forty 
Shillings Damages had been aſſeſſed : 
| But as the Jury, who are in all Caſes 


1 : the 
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dhe Conſtitutional Judges of Da- 


mages, and who in the preſent Caſe 


had all the Circumſtances under their 
Conſideration, have thought proper 


to aſſeſs Damages to the Amount of 
Forty Pounds ; what they have done 
is by no Means ſuch an arbitrary or 
exceſſive Uſe| of their Power of aſ- 
ſeſſing Damages, as to make it pro- 


per for the Court to interpoſe 13 | 


granting. a new Trial. 


CHAP. 
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CHAP. XXXHL 


17 
e 
. 


ot awarding a 2 new - Writ of Enquiry 


on Account of the Exceſlivencly 
1 of the Damages. 


PON a Writ of Enquiry in * 

an Action for a falſe Return ne 

of a Reſcous Fifty Pounds Damages ww 
were aſſeſſed. A new Writ. of En- Wenley, 
quiry was moved for on Account _ 4 
of the Exceſſiveneſs of the Damages 
But it Was refuſed; it appearing, that 1 "4 5 
the Plaintiff had been arreſted upon 
aà Writ of Reſcour founded upon te 

| falſe Return, and had been confined 
in Netwgate for ware nne | 
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2 Barn. Upon a Wit of Enquiry: in an 


189. Yar Adion of Treſpaſs” T'wo Hundred 


v. Swaine, 


* 15 and Fiſty Pounds Damages were als 


ſeſſed. Upon a Motion for-a new 


Writ of Enquiry on Account of the 
Exceſſiveneſs of the Damages it 
was alledged, that the Plaintiff, who 


had been falſely imprifoned, had nat 


been confined above twenty-ſix Days, 
Ihe Court being of Opinion that 
the Damages were exceſſive, anew 
{Writ of Enquiry'was: awarded upon 


che Payment of the Coſts; and a 


Rule was made that it ſhould be ex- 
5 — nn 1 859 2 an the next 


MS. Rep. 7", 15g a . 0. n in an 


and Fell v. 
— 


227 Hin. gon a Motion for a new Writ of En- 
7 5 in quiry on Account of the Exceſſive- 
neſs of the Damages it appeared, 
that the two Nada entered 


279 1 _= 1 32 the 
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Wilfon Action of... Treſpaſs Six Hundred 
sPamages.were aſſeſſed. Up- 
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the Shop of the Plaintiffs, who were 
Bookſellers and Partners; that upon 
their entering the Shop they inform- 
ed the Plaintiffs, that they were 
Meſſengers, and that they had a War- 
rant granted by one of his Majeſty's | 
principal Secretaries of State, to 
ſearch their Houſe for certain Num- 
bers of a Paper called the Monitor: 
that in ſearching they took down ſome 


4 


Books from the Shelves in the Shop 

| and looked into ſome Boxes; and 

chat upon not finding any of the 

; Numbers they after continuing x 

t ſhort Time in the Shop went away. 
1 A new Writ of Enquiry was refuſed; 


and by Pratt Ch. * Although the 


a Court has a greater Power ver an 
d Inquiſition found upon a Writ of 4 $6 
— Enquiry than over a Verdict, a new - 
- Writ of Enquiry ought not to e 
2- awarded on Account of the Exceſſive- : 
d, | neſs of the Damages in a Caſe like 
df © the preſent, Theres there i is no Rule 22 
1e Agen Þ he | 


EF 1 * > 

a7 # 1 186 Sy # - © x7 rw 4 — a * od , 
- 
* 


— — 


1188 
. # 


a 2440 E 


* : 
by * the Court can meaſure the 


Damages; unleſs: the Damages are 
ſuch as do at the firft Bluſh appear 


to be quite R Lon} by 


* * 
NM 


MS. Rep. pen a Writ of Enquiry, in an Ac- 
Frede. ; tion of Treſpaſs One Hundred and 
__ aps Fifty, Pounds Damages were afleſſed, 
K. 8. Upon a a Motion for anew Writ of I E Nr 

quiry on Account of the Exceſbve- 


ne! of Damages it appeared. that 


the Plaintiff, a Militia Man had been 


whipped. by Order of the Pefen- 
dant, his, Colonel, without.” having 


been firſt tried. by a, Court, -Martial. | 


An new Writ of. Enquiry N was refuſed; ; 


7 may be awarded i in a Caſe where- 
in there 18 no Rule by which the 
Court can meaſure the Damages; ; 


but the preſent, is by no Means a 


proper Caſe to award one in. 


MS. Re oy St 
Stringer Vpon A Wit of Enquiry ! in A 
v. Welt- Action of Treſpaſs, One Hundred 


ber and 


| _—_ Pounds __ were aſſeſſed. Up- 


| 3 ＋· 3 


and per cur. A new Writ of Enqui- 
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on a Motion for a new Writ of En- 


quiry on Account of the Exceſſive- 
| neſs of the Damages, it appeared, 
that the Defendants who were Ot- 
ficers of the Revenue, had ſtopped 


the Waggon of the Plaintiff, who 
was the Dover Carrier, in Order to 
ſearch for ſmuggled Goods; that no 


ſmuggled Goods were found ; that, 
although ſome: Boxes were ANT, 


no real Damage was done by the 
ſearching. ; and that the Delay occa- 2 
ſioned by the ſtopping of the Wag 
gon was as ſhort as poſſible. A new 


Writ of Enquiry was awarded, 
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of a Verdi by which greater Da. 
mages are aſſeſſed than the Plain- 


tiff has alledged. 25 


8 [T ; is laid Job, Nor the Jury, by. 


Pl. 21. Pl. 


181. whomthelfluc joined inan Action ; 
of Treſpaſs i is tried, cannot afſeſs Da- 
mages to a greater Amount than the 


N alledged by the Plaintiff, 
* 


Hes 5 But if in an Action of Treſpaſs the 


Fl. 12. Plaintiff charge the taking of Wri- 
tings of the Value of Ten Pounds; 
| yet if he alledge Damages to the 


Amount of Twenty Pounds, the Jury 
by whom the Iſſue is tried may aſſeſs 
Damages to the Amount of Twenty 


5 Pounds; for greater Damages may 


be 


| 


D, 'T 439 


de ſuſtained by the loſs of Writings - 
'than the Value of the Writings. | 


In an n of Afumtſit, where- Yelv. 45. 
in the Plaintiff alledged Damages“ 255 
tothe Amount of only Ten Pounds, cer. 
the Jury who tried the Iſſue found a 
Verdict for the Plaintiff with Thir- 
teen Pounds Damages. The Judg- 
ment entered upon the Verdict was 
reverſed in an Action of Error; and 
Per cur. It is always to be preſumed, 
that the Plaintiff knows better than 
any other Perſon what Damages he 
has n ie ei 
5 an . of n wha nl 49, 
the Plaintiff alledged Damages to the Kipble. | 
Amount of only one Hundred 
Pounds, the Jury who tried the 
Iſque found a Verdict for the Plain- 
tiff with One Hundred and Fifty 
| Pounds Damages. The Judgment 
entered upon the Verdict was re- R 
Verſod in an Action of Error, 185 1 
. LES 1 0 
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Bro. Dam The Jury by whom the Ie 3 join- 
| _ WY ed in an Action of Detinue is tried, 
* PI. 3- may aſſeſs Damages againſt the Gar- 

niſhee to a greater Amount than the 


Damages alledged ; becauſe as the 


original Defendant is diſcharged of | 


the Action, the Garniſhee having by 
Interpleading taken the Defence 
thereof upon himſelf, the latter, be- 

ſiddes being liable to the Damages al- 
ledged, is moreover liable to Da- 
mages for the Delay occaſioned "oy 
his interpleading, Ae ill 


N 4. A Verdict, which is in itſelf bad 
Spencer. on Account of Damages being aſ- 
ſeſſed to a greater Amount than the 
Damages alledged may be made 
good by entering a Remittitur, be- 
fore Judgment is entered up, as to 
ſuch Part of the Damages as does ex- 


ceed the G9 S 
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In an Action of Replevin, wherein Moor 278. 
the Defendant avowed the taking of - _ 5 
the Goods for two third Parts of an lm. 

: Arrear of Rent, the Jury who tried 
the Iſſue found a Verdict for the 


- ' Plaintiff with Damages to the A- 
mount of the whole Arrear of Rent. 

: It was holden, that the Defendant 

a might, after entering a Remittitur as 

. to the Damages, have Judgment for 

. the Return of the C000 

4 


| In an AQtion of Debt upon an old "OREN Mr 

| Judgment, wherein Damages were 2 *. 
d alledged to the Amount of only Ten 
„Pounds, the Jury who tried the Iſ- 


K ſue in computing Damages rec- 
je koned Intereſt of the Money due 
upon the Judgment, and found a 


to Verdict for the Plaintiff with Thir- 
«- | ty Pounds Damages. An Action of 
Error being brought upon the Judg- 
ment entered on the Verdict, the 

| Court was moved in a Term ſubſe- 
In I: 1 quent 
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quent to the entering 'of the Judg- 
ment, that the Plaintiff might enter 


a Remutitur as to ſo much of the 
Damages as exceeded Ten Pounds, 


It was holden, that ſuch a Remittitur 
could not be entered in a Term ſub- 


ſequent to that in which the Judg: 
ment was entered. 


CHA P. XXXV. 


Of Double and Treble Da- 


mages. 


NLY ſingle Damages are re- 
coverable at the Common 


— 


Law. 


Some Caſes have been already 


| mentioned, wherein double or treble 
Damages 


DAMAGES. 


It is by no Means neceſſary to re- 


peat what has been mentioned; nor 
is it neceſſary to enumerate the Caſes 


wherein double or treble Damages 
may be recovered. 


| In an Action upon the Caſe for Lord 
reſcuing Goods diſtrained for an Ar- 1 


Denen are given by particular Ser. 
tutes. | | 
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rear of Rent, in Order to ſell them Anoa. 


Secundum Leges et Statuta Anglie, 


there was a Verdict for the Plaintiff 


with ſingle Damages. Upon a Mo- 
tion that the treble Damages; which 
are given by the 2 N. and M. 
Stat. 1. c. 5. might be awarded, it 


was holden, that the Plaintiff was 
not intitled to treble Damages, be- 


cauſe he had neither alledged that 
the Reſcue was contra Formam Sta- 


tuli, nor brought his Caſe within the 


Statute by ſhewing that the Goods 
were apprailed, 1 
. The 
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: The Jury, who try the Iſſue joined | 4 
in an Action wherein treble Damages f 


are recoverable, may aſſeſs the treble 0 
Damages. But if the Jury, who 2 

tried the Iſſue joined in an Action E 
wherein treble Damages are recover- | 4 

able, have omitted to aſſeſs the tre- t 

ble Damages, the Court may award 0 

the treble Damages, or a Writ of Ia 
Enquiry may be awarded for the aſ- m 

iy ng of them. "© 

ir 

Bro. Dan, In an AQtion for a forcible Entry ti 
T7. there was a Verdict for the Plaintiff . th 
with Twenty Pounds Damages. As EW th 

treble Damages are in this Caſe given br 

by the 8 H. 6. c. 9. it was awarded dc 

by the Court, that beſides the Da- c. 


mages of Twenty Pounds aſſeſſed by 
the Jury the Plaintiff ſhould recover | 
Forty Pounds more. 


' MS. Rep. In an Action 4 Treſpaſs againſt 
Han Eat an Overſeer of the Poor, on Account 
5 "+ ome eG done by Virtue of the 


43 * 
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£5 43 Elis. c. 2, there was a Verdict 
* for the Defendant ; but the Jury 
omitted to aſſeſs the treble Damages 
125 given by that Statute. A Writ of 
: Enquiry was awarded ; and by Den- 
ibn J. If Judgment had been en- 
wh tered up the Application fer a Writ 
| of Enquiry would have been tos 
[ late; but as it has not, the Court 
may award one. There muſt how. 
ever be, as a Foundation for award- 
ing the Writ of Enquiry, a Suggeſ- 
tion entered upon the Poſtea, that 
. the Defendant was an Overſeer of 
the Poor, and that the Action was 
brought againſt him fer a Thing 
done by Virtue of the 43 Elia. 
c. "th | 
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| Of divers Thing. 


no o Damages are recoverable againſt 
the latter; notwithſtanding ſhe had 


Action refuſed to make Partition. , 


13118 lk the Perſon | in "the Reverſion 
Pl. 177. bring an Action of Waſte, and ob- 
tain Judgment to recover the Place 


1s executed, his Heir ſhall have the 

Land; but the Damages ſhall go to 

lis perſonal Repreſentative, an In- 
teoreſt therein being veſted by the 
Nidgment. 


a 15 L. one Coparcener 1 an u Ac- 
202 tion of Purtition againſt another, 


before the Commencement of the | 


waſted, but die before Execution 


The 


% my kj 


tl 


be 


The Plaintiff, who was a Chim- ger. 27. 1 
ney gweeper's Boy, having found a Pahl. 
Jewel, carried it to the Defendant 8 wr 1 


Shop, who was a Goldſmith, to know 
what it was worth; the Defendants 
Apprentice, under the Pretence of : 
_ weighing it, took the Stone out of 
the Socket, and telling the Defendant 
that it came to Three Halfpence, the 
Defendant offered that Money to the 
Boy. As the Boy refuſed to take it, 
and inſiſted on having the Jewel 
again, the Apprentice delivered him 
the Socket without the Jewel. At 
the Trial of an Action of Trover 
brought for the Jewel, ſome Jew- 
ellers were examined, in order to 
| ſhew what a Jewel of the moſt valua- 
ble Kind which would fit the Socket 
was worth; and Pratt Ch. J. ſaid, 
that unleſs the Defendant would pro- 
duce the Jewel, he would direct the 
Jury to preſume that it was of the 
moſt valuable Kind, and to give Da- 
5 5 mages 


9 : 3 iT; 
mages to the Amount of what a 
Jewel of the moſt valuable Kind "2 
which would fit the Socket was 4 

+ Bam. A Motion being made, that a Rule 
* of Ni Prius, for referring it to one . 


v. Neu ſon of the Prothonotories to aſcertain 

Damages to the Action, might be 

made a Rule of Court, Nothing was 

taken by the Motion; the Court be- 

ing of Opinion that the Motion was 
Improper. 


and others 


